- o e e A e i A s S —_— e
e o A ey y,-,,q'I«'-’::.‘;fv;T.'._}’};. fon P "“;Vv.“f"‘?‘;;
e Py B oA e ot Lt o » ey SR S i
e %
S s

e St uaw"
df"""" ""’m"‘
a':&‘v oy yﬂf”‘"’" A

r*wm,,
e mew 2

-
,3:&:. TR R «...\,.,..:W‘.m‘ % by

- m b PR
R e,

Lt
A e oY

S ) »v.* i 'W"’&.
ety ».q v -
Rl Mo i N poirat > : 3
g PV = ,,.!,,,___;-
e et i G ey ek s a - 2o IR R e “J_v"&. A
ALy S A domt ST RN S s 1t T et Aa e : < ‘ i
. s ot it e ta o 3 Eaplhss 3
o L S e W A PSP S5 it etams e
el 22 5

P R G e I
."“ by Q‘-nt:,.-,yu,.
L:‘\r' "'—’::L-"" » Al
3 \_\-411”\’ e s
'l

l-;v:. e

% Aol >

T e -

At A Sy e ¢ —l‘wh-W. ‘.” ". o
e

AR

i

i
N 1.9.;.. o

B e
_.g.a.......,..- niosy
iiey e
."-4-',.¢.~.<,

S e

e 1

ot




e

ey







THE

LAW OF NATIONS;

Principles of the ZLaw of Natuve,

APPLIED TO

THE CONDUCT AND AFFAIRS

OF

NATIONS AND SOVEREIGNS.

—————

FROM THE FRENCH

OF

MONSIEUR DE VATTEL.

et e . + &

Nihil est enim illi principi Deo, qui omnem hunc mundum regit, quod quidem in terris ﬁat
acceptius, quam concilia cetusque hominum jure sociati, que civitates appellantur.’’—
Cicer. Somn. SCIPION Reg. Ebp. t IV. 422,

®

SIXTH AMi:RICAN EDITION,
) v FROM )
& New I=Zdition, -
BY ‘

JOSEPH CHITTY, Esa

BARRISTER AT LAW,

PHILADELPHIA:
T. & J. W, JOHNSON, LAW BOOKSELLERS

SUCCESSORS TO NICKLIN & JOHNSON,
NO. 5, MINOR STREET.

. 1844.




WEST BROOKFIELD§ MASS, -
MERRIAM AND COOKE, PRINTERS.



PREFACE

'TO THE PRESENT EDITION.

THE merits and increasing utility of this admirable work have not
as yet been sufficiently known, or justly appreciated. It has been gen-
erally supposed that it is only adapted for the study of sovereigns and
statesmen, and in that view certainly the author’s excellent preface points
out its pre-eminent importance. But it'is of infinitely more extended-
utility. It contains a practical collection of ethics, principles, and
rules of conduct to be observed and pursued, as well by private indi-
viduals as by states, and these of the utmost practical importance to
the well-being, happiness, and ultimate and permanent advantage and ben-
efit of all maukind; and therefore ought to be studied by every gentleman
of liberal education, and by youth, in whom the best moral principles
should be inculcated. .- The work should be familiar in the Universities
and in every class above the inferior ranks of society. And, as regards
lawyers, it contains the clearest rules of construing private contracts, and:
respecting the Admiralty and Insurance Law. The positions of the au-
thor, moreover, have been so sensibly and clearly supported and explain-
ed, and so happily illustrated by historical and other interesting exam-
ples, that the perusal cannot fail to entertain as well as instruct. The
present Editor, therefore, affirms, without the hazard of contradiction,
that every one who has attentively read this work, will admit that he
has acquired a knowledge of superior sentiments, and more important
information, than he ever derived from any other work.

Many years have elapsed since the original work was published; long
before the invaluable decisions of Sir William Scott, Sir C. Robinson,
and Sir John Nichol, and other eminent Judges in the Courts of Ad-
miralty, and Prize and other Courts; and the last edition, upon which
any care was bestowed, was published in A. D. 1797; since which
time, and especially during the last general war, many most important
rules respecting the Law of Nations were established. The object of
the present Editor, has therefore, been to collect and condense, in nu-
merous notes, the modern rules and decisions, and to fortify the positions
in the text by references to other authors of eminence, and by which he
hopes that this edition will be found of more practical utility, without
interfering with the text or materially increasing its size.

s,
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The Editor had proposed to form an Indez, so as to render the work
more readily accessible; but, in that desire, he has been overruled by the
publishers, who think that the exceedingly full analytical table of contents
following the preface, and naming the pages where each position is to be
found, is sufficient, without increasing the bulk of the work, and conse-
quently the expense. The editor hopes that the student who may ex-
amine his numerous notes will not think that he has wasted time.

J. CHITTY.
Chambers, 6, Chancery Lane,

November, 1833.

ADVERTISEMENT
TO EDITION OF A. D. 1797.

I~ undertaking this new edition of Monsieur De Vattel’s treatise, it
was not my intention to give what might strictly be called a new trans-
lation. To add the author’s valuable notes from the posthumous edi-
tion, printed at Neufchatel in 1778,—to correct some errors I had ob-
served in the former version,—and occasionally to amend the language,
where doubtful or obscure,—were: the utmost limits of my original plan.
As I proceeded, however, my alterations became more numerous; but
whether they will be acknowledged as amendments, it must rest with the
reader to determine. Even if his decision should be more favorable
than I have any reason to expect, I lay no claim to praise for my hum-
ble efforts, but shall esteem myself very fortunate if 1 escape the severity
of censure for presenting the work to the public in a state still so far

.short of perfection. Conscious of its defects, [ declare, with great sin-
cerity,— ° ' ' '
t .

. Veniam i)ro laude peto,—laudatus abunde, .
Non fastiditus si tibi, lector, ero.

| THE EDITOR.
London, May 1, 1797. )
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Tue Law of Nations, though so noble and important a subject, has
not, hitherto, been treated of with all the care it deserves. The great-
er part of mankind have, therefore, only a vague, a very incomplete,
and often even a false notion of it. The generality of writers, and even
celebrated authors, almost exclusively confine the name of the Law of
Nations to certain maxims and customs which have been adopted by
different nations, and which the mutual consent of the parties has alone
rendered obligatory on them. This is confining within very narrow
bounds a law so extensive in its own nature, and in which the whole hu-
man race are so intimately concerned ; it is, at the same time, a degra-
dation of that Jaw, in consequence of a misconception of its real origin.

There certainly exists a natural law of nations, since the obligations of
the law of nature are no less binding on states, on men united in politi-
cal society, than on individuals. But, to acquire an exact knowledge
of that law, it is not sufficient to know what the law of nature prescribes
to the individuals of the hurman race. The application of a rule to va-
rious subjects, can no otherwise be made than in a manner agreeable to
the nature of each subject. Hence, it follows, that the natural law of
nations is a particular science, consisting in a just and rational applica-
tion of the law of nature to the affairs and conduct of nations or sover-
eigns.  All those treatises, therefore, in which the law of nations is blend-

" ed and confounded with the ordinary law of nawure, are incapable of con-

veying a distinct idea, or substantial knowledge of the sacred law of
nations.

The Romans often confounded the law of nations with the law of na-
ture, giving the name of ¢¢ the law of nations” (Jus Gentium) to the
law of nature, as being generally acknowledged and adopted by all
civilized nations*. The definitions given by the emperor Justinian, of
the law of nature, the law of nations, and the civil law, are well known.
¢¢ The law of nature,” says he, ¢“is that which nature teaches to all ani-
walst:” thus he definites the natural law in its most extensive sense, not
that natural law which is peculiar to man, and which is derived as well
from his rational as from his animal nature. ¢ The civil law,”’ that empe-
ror adds,*¢ is that which each nation has established for herself, and which
peculiarly belongs to each state or civil society. And that law, which
natural reason has established among all mankind, and which is equally
observed by all people, is called the law of nations, as being a law which

* Neque vero hoc solum natura, id est, jure gentium, &e. Cicero de Offic. lib. iii. ¢. 5.
t Jus naturale est, quod natura omnia animalia docuit. Instit. lib. i tit. 2.
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all nations follow*.” In the succeeding paragraph, the emperor seems
to approach nearer to the sense we at present give to that term. ¢ The
law of nations,”” says he, ¢ is common to the whole human race. The
exigencies and necessities of mankind have induced all nations to Jay
down and adopt certain rules of right. For wars have arisen, and pro-
duced captivity and servitude, which are contrary to the law of nature;
since, by the law of nature, all men were originally born freet’” DBut,
from what he adds,—that almost all kinds of contracts, those of buying
and selling, of hire, partnership, trust, and an infinite number of others,
owe their origin to that law of nations,—it plainly appears to have been
Justinian’s idea, that, according to the situations "and ecircumstances in
which men were placed, right reason has dictated to them certain max-
ims of equity, so founded on the nature of things, that they have been
universally acknowledged and adopted. Still this is nothing more than
the law of nature, which is equally applicable to all mankind.

The Romans, however, acknowledged a law whose obligations are
reciprocally binding on nations: and to that law they referred the right
of embassies. They had also their fecial law, which was nothing more
than the law of nations in its particular relation to public treaties, and es-
pecially to war. 'The feciales were the interpreters, the guardians, and,
in a manner, the priests of the public faithf. 7 :

The moderns are generally agreed in restricting the appellation of
¢¢the law of nations’ to that system of right and justice which ought to
prevail between nations or sovereign states. They differ only in the
1deas they entertain of the origin whence that system arose, and of the
foundations upon which it rests. The celebrated Grotius understands it
to be a system established by the common consent of nations: and he
thus distinguishes it from the law of nature: ¢ When several persons, at
different times, and in various places, maintain the same thing as certain,
such coincidence of sentiment must be attributed to some general cause.
Now, in the questions before us, that cause must necessarily be one or
the other of these two—either a just consequence drawn from natural
principles, or a universal consent. The former discovers to us the law
of nature, and the latter the law of nations.||”’

'That great man, as appears from many passages in his excellent work,
had a glimpse of the truth : but as he had the task of extracting from
the rude ore, as it were, and reducing it into regular shape and form, a
new and important subject, which had been much neglected before his
time, it is not surprising, that, having his mind burthened with an im-

i
PR

* Quod quisque populus ipse sibi jus constituit, id ipstus proprium civitatis est, vocatur-
que jus civile, quasi jus proprium ipsius civitatis: quod vero naturalis rativ inter omnes ho-
mines constituit, id apud omnes perzque custoditur, vocaturque jus gentium, quasi quo
Jjure omnes gentes utantur. Justit. lib. L tit. ii. § L.

t Jus autem ge itium omni humano generi commune est: nam usu exigente et humanis
necessitatibus, gentes human® jura quedam sibi constituerunt. Bella etenim orta sunt, et
captivitates sccutz et servitutes, qua sunt naturali juri contrarie. Jure enim naturali.
omnes homines ab initio liberi nascebantur, Instit. lib. i. tit. i1. § 2. .

1 Feciales, quod fidei publice inter populos preerant: nam per hos fiebat ut justum con-
ciperetur bellum (et inde desitum) et ut fdere fides pacis conatitueretur. Ex his mittebant,
antequam conciperetur, qui res repeterent : et per hos etiam nunc fit fiedus.  Varro de Ling.
Lat. lib. iv.

ii De Jure Belli et Pacis, translated by Barbeyrac : Preliminary Discourse, § 41.
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mense variety of objects, and with a numberless train of quotations,
which formed a part of his plan, he could not always acquire those distinct
ideas so necessary in the sciences. Persuaded that nations, or sovereign
powers, are subject to the authority of the law of nature, the observance of
which he so fr equently recommends to them, that learned man, in fact,
acknowledged a natural law of nations, which he somewhere calls the in-
ternal law of nations: and, perhaps, it will appear that the only difference
between him and us lies in the terms.  But we have already observed,

that, in order to form this natural law of nations, it is not sufficient s;mply
to apply to nations what the law of nature decides with respect to individu-
als. And, besides, Grotius, by his very distinction, and by excluclve]y
appropriating the name of ¢ the law of nations” to those maxims which
have been established by the common consent of mankind, seems to in-
timate, that sovereigns, in their transactions with each plher, cannot in-
sist on the observance of any but those last-mentioned maxims, reserv-
ing the internal law for the direction of their own consciences. If]
setting out with the idea that political societies or nations live, with res-
pect to each other, in a reciprocal independence, in the state of nature,
and that, as political bodies, they are subject to the natural law, Grotius
had, moreover, considered that the law must be applied to these new
subjects in a manner suitable to their nature, that judicious author would
easily have discovered that the natural law of nations is a particular
science; that it produces between nations even an exfernal obligation
wholly independent of their will; and that the common consent of man-
kind 1s only the foundation and source of a partlcu]ar kind of law called
the Arbitrary Law of Nautions. -

Hobbes, in whose work we discover the hand of a master, notwith-
standing his paradoxes and detestable maxims,—Hobbes was, Ibelieve,
the first who gave a distinct, though imperfect idea, of the law of nations.
He divides the law of nature into that of men, and that of stales: and the
latter is, according to him, what we usually call the law of nations.
¢ The maxims,’” he adds, ‘‘ of each of these laws are precisely the
same: but as states, once established, assume personal properties, that .
which is termed the natural law, when we speak of the duties of individ-
uals, is called the law of nations when applied to whole nations or states*,”’
This author has Well observed, that the law of nations is the law of na-
ture applied to states or nations. But we shall see, in the course of this
work, that he was mistaken in the idea that the law of nature does not
suffer any necessary change in that application, an ides, from which he
concluded that the maxims of the law of nature, and those of the law of
pations, are precisely the same.

Puffendorf declares that he unreservedly subscribes to this opinion es-
poused by Hobbest. He has not, therefore, separately treated of the

* Rursus (lex) naturalis dividi potest in ntituralem hominui, que sola obtinuit dici Lex
Nulure, et naturalem civilatum, que dici potest Lex Gentium, vulgo autem’ Jus Gentium
appellatur. Prazcepta ‘utriusque eadem sunt: sed quia civitates semel institutz induunt
proprietates hominum personales lex guam, loquentes de homivum singulorum oflicio, nat-
uralem dlclmus, applicata totis civitatibus, nationibus, sive gentibus, vecatur Jus Gentium.
De Cive, c. xiv. § 4.

1 Puffendorf’s Law of Nature and Nations, book ii, chap. iii, § 23.
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law of nations, but has every where blended it with the law of nature,
properly so called. .

Barbeyrac, who performed, the office of translator and commentator to
Grotius and Puffendorf, has approached much nearer to the true idea of
the law of nations. Though the work is in every body’s hands, I shall
here, for the reader’s convenience, transcribe one of that learned trans-
lator’s notes on Grotius’s Law of War and Peace*. ¢¢ I acknowledge,”
says he, ¢¢ that there are laws common to all nations—things which all
nations ought to practise towards each other: and if people choose to
call these the law of nations, they inay do so withgreat propriety. But,
setting aside the consideration that the consent of mankind is not the ba-
sis of the obligation by which we are bound to observe those laws, and
that it cannot even possibly take place in this instance—the principles
and the rules of such a law are, in fact, the same as those of the law of
nature, properly so called; the only difference consisting in the mode of
their application, which may be somewhat varied, on account of the
difference that sometimes happens in the manner in which nations settle
their affairs with each other.” .

« It did not escape the notice of the author we have just quoted, that

the rules and decisions of the law of nature cannot be purely and simply

applied to sovereign states, and that they must necessarily undergo some

modifications in order to accommodate them to the nature of the new

subjects to wkich they are applied. But it does not appear that he dis-

covered the full extent of this idea, since he seems not to approve of
the mode of treating the law of nations separately from the law of nature

as relating to individuals. He only commends Budzus’s method, say-

ing, *¢ It was right in that author to point outt, after each article of the

law of nature, the application which may be made of it to nations in

their mutual relations to each other, so far, at least, as his plan permitted

or required that he should do this{.” Here Barbeyrac made one step,-
at least, in the right track: but it required more profound reflection, and

more extensive views, in order to conceive the idea of a system of nat-

ural law of nations, which should claim the obedience of states and sov-

ereigos, to perceive the utility of such a work, especially to be the first

to execute it. : o : -

This glory was reserved for the Baron de Wolf. That great philos-
opher saw that the law of nature could not, with such modifications as the
nature of the subjects required, and with sufficient precision, clearness,
and solidity, be applied to incorporated nations, or states, without the as-
sistance of those general principles and leading ideas by which the appli-
cation is to be directed; that it is, by those principles alone we are enabled
evidently to demonstrate that the decisions of the law of nature, respect-
ing individuals, must, pursuant to the intentions of that very law, be
changed and modified in their application to states and political societies,

- * Book i, chap. i, § 14, note 3.
t In his Elementa Philos. Pract. . : o
¥ Note 2 on Puffendorf’s Law of Nature and Nations, book ii, chap. 3, § 23. 1 have not

“been able to procure Budxus’s work, from which I suspect that Barbeyrae derived this idea

of the Law of Nations,
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and thus to form a natural and necessary law of nations*: whence he
concluded, that it was proper to form a distinct system of the law of na-
tions, a task which he has hapily executed. Butitis just that we should
hear what Wolf himself says in his Preface.

¢¢ Nations,t” says he, *“ do not, in their mutual relations to each other,
acknowledge any other law than that which Nature herself has estab-
lished. Perhaps, therefore, it may appear superfluous to give a treatise
on the law of nations, as distinct from the law of nature. But those who
. entertain this idea have not sufficiently studied the subject. Nations, it
is true, can only be considered as so many individual persons living to-
gether in the state of nature; and, for that reason, we must apply to
them all the duties and rights which nature prescribes and attributes to
men in general, as being naturally born free, and bound to each other by
no ties but those of nature alone. The law which arises from this ap-
plication, and the obligations resulting from it, proceed from that immu-
table law founded on the nature of man; and thus the law of nations cer-
tainly belongs to the law of nature: it is, therefore, on account of its
origin, called the natural, and, by reason of its obligatory force, the
necessary law of nations. That law is common to all natiops; and if
any one of them does not respect it in her actions, she violates the com-
mon rights of all the others. . '

¢ But nations or sovereign states being moral persons, and the subjects
of the obligations and rights resulting, in virtue of the law of pature,
from the act of association which has formed the political body, the na-
ture and essence of these moral persons necessanly differ, in many res-
pects, from the nature and essence of the physical individuals, or men,
of whom they are composed- When, therefore, we would apply to na-
tions the duties which the law of nature prescribes to individual man,
and the rights it confers on him in order to enable him to fulfil his duties,
since those rights and those duties can be no other than what are consist-
ent with the nature of their subjects, they must, in their application,
necessarily undergo a change suitable to the new subjects to which they
are applied. 'Thus, we see that the law of nations does not, in every
particular, remain the same as the law of nature, regulating the actions
of individuals. 'Why may it not, therefore, be separately treated of, as,
a law peculiar to nations?” :

Being myself convinced of the utility of such a work, I impatiently
waited for Monsieur Wolf’s production, and, as soon as it appeared,
formed the design of facilitating, for the advantage of a greater number
-of readers, the knowledge of the luminous ideas which it contains. The

. * If it were not more advisable, for the sake of brevity, of avoiding repetitions, and tak-
ing advantage of the ideas already formed and established in the minds of men,—if for all
these reasons, it were not more convenient to presuppose, in this instance,’a knowledge of
the ordinary law of nature, and on that ground to undertake the task of applying it to sove-
reign states,—it would, instead of speaking of such application, be more accurate to say,
that, as the law of nature. properly so called, is the natural law of individuals, and founded
on the nature of man, so the natural law of nations is the natural law of political societies,
and founded on the nature of those societies. But as the result of either mode is ultimately
the same, I have, in preference, adopted the more compendious one. As the law of na-
ture has already been treated of in an ample and satisfactory manner, the shortest way is
simply to make a rational application of it to nations. :
T A nation here means a sovereign state, an independent political society.
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treatise of the philosopher of Hall on the law of nations is dependent on
all those of the same author on philosophy and the law of nature. In
order to read and understand it, it is necessary to have previously stud-
jied sixteen or seventeen quarto volumes which precede it. Besides, it
is written in the manner and even in the formal method of geometrical
works. 'These circumstances present obstacles which render it nearly
useless to those very persons in whom the knowledge and taste of the
true principles of the law of naions are most important and most desira-
ble. ~ At first, I thought that I should bave had nothing farther to do
than to detach this treatise from the entire system, rendering it indepen-
dent of every thing Monsieur, Wolf had said before, and to give ita
new form, more agreeable, and better calculated to insure it a reception
in the polite world. 'With that view, I made some attempts; but I soon
found, that if T indulged the expectation of procuring readers among that
class of persons for whom I intended to write, and of rendering my ef-
forts beneficial to mankind, it was necessary that I should form a very
different work from that which lay before me, and undertake to furnish
-an original production. The method followed by Monsieur Wolf has
had the effect of rendering his work dry, and, in many respects, incom-
plete.  The different subjects are scattered through it in a manner that
is extremely fatiguing to the attention: and, as the author had, in his
¢ Law of Nature,” treated of universal public law, he frequently con-
tents himself with a bare reference to his former production, when, in
handling the law of nations, he speaks of the duties of a nation towards
herself. .
From Monsieur Wolf’s treatise, therefore, I have only borrowed
whatever appeared most worthy of attention, especially the definitions
and general principles; but I bave been careful in selecting what I drew
from that source, and have accommodated to my own plan the materials
with which he furnished me. Those who have read Monsieur Wolf’s
treatise on the Jaw of nature and the law of nations, will see what advan-
tage I have made of them. Had I everywhere pointed out what I have
borrowed, my pages would be crowded with quotations equally " useless
and disagreeable to the reader. It is better to acknowledge here, once
for all, the obligations I am under to that great master. Although my
"work be very different from his (as will appear to those who ate . willing
to take the trouble of making the comparison), I confess that I should
never have had the courage to launch into so extensive a field, if the
celebrated philosopher of Hall had not preceded my steps, and held
forth a torch to guide me on my way. .
Sometimes, however, I have ventured to deviate from the path which
he had pointed out, and have adopted sentiments opposite to his. T will
here quote a few instances. Monsieur Wolf, influenced, perhaps, by
the example of numerous other writers, has devoted several sections®
to the express purpose of treating of the nature of patrimonial kingdoms,
without re.]ecting.or rectifying that idea so degrading to human kind. I
do not even admit of such a denomination, which I think equally shock-
ing, improper, and dangerous, both in its effects, and in the impressions

L.z * In the VIIth part ‘of his Law of Nature, and in his Law of Nations.
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it may give to severeigns: and in this, I flatter myself I shall obtain the
suffrage of every man who possesses the smallest spark of reason and
sentiment, in short, of every true citizen.

-Mousieur Wolf determines (Jus. Gent. § 878) that it is naturally law-
ful to make use of poisoned weapons in war. I am shocked at such a
decision, and sorry to find it in the work of so great a man. Happily
for the human race, it is not difficult to prove the contrary, even from
Monsieur Wolf ’s own principles. What I have said on this subject
may be seen in Book I1I. § 156. S .

In the very outset of my work, it will be found that I differ entirely
from Monsieur Wolf in the manner of establishing the foundations of
that species of law of nations which we call voluntary. Monsieur Wolf
deduces it from the idea of a great republic (civitatus mazime) instituted
by nature herself, and of which all the nations of the world are members.
According to him, the voluntary law of nations is, as it were, the civil
law of that great republic. This idea does not satisfy me; nor do I
think the fiction of such a republic either admissible in itself, or capable
of affording sufficiently solid grounds on which to build the rules of the
universal law of nations, which shall necessarily claim the obedient ac-
quiescence of sovereign states. I acknowledge no other natural society
between nations than that which nature has established between mankind
in general. It is essential to every civil society (civitati) that each mem-
ber have resigned a part of his right to the body of the society, and that
there exist in it an authority capable of commanding all the members,
of giving them laws, and of compelling those who should refuse to obey.
Nothing of this kind can be conceived or supposed to subsist between
nations. Each sovereign state claims, and actually possesses an absolute
independence on all others. They are all, according to Monsieur Wolf
himself, to be considered as so many individuals who live together in the
state of nature, and who acknowledge no other laws but those of nature,
or of her Great Author. Now, although nature has indeed established
a general society between mankind, by creating them subject to such
wants as render the assistance of their fellow-creatures indispensably
necessary to enable them to live in a manner suitable to men, yet she has
not imposed on them any particular obligation to unite in civil society,
properly so called: and if they all obeyed the injunctions of that good
parent, their subjection to the restraints of civil society would be unnec-
essary. It is true, that, as there does not exist in mankind a 'disposition
voluntarily to observe towards each other the rules of the law of nature,
they have had recourse to a political association, as the only adequate
remedy against the depravity of the majority—the only means of secur-
ing the condition of the good, and repressing the wicked: and the law of
nature itself approves of this establishment.  But it is easy to perceive
that the civic association is very far from being equally necessary be-
tween nations, as it was between individuals. We cannot, therefore,
say, that nature equally recommends it, much less that she has prescrib-
ed it. Individuals are so constituted, and are capable of doing so little
by themselves, that they can scarcely subsist without the aid and the laws
of civil society. But, as soon as a considerable number of them have
united under the same government, they become able to supply most of

-
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their wants; and the assistance of other political societies is not so nec-
essary to them as that of individuals is to an individual. These societies
have still, it is true, powerful motives for carrying on a communication
and commerce with each other; and it is even their duty to do it; since
no man can, without good reasons, refuse assistance to another man.
But the law of pature may suffice to regulate this commerce, and this
correspondence. States conduct themselves in a different manner from
individuals. It is not usually the caprice or blind impetuosity of a single
person that forms the resolutions and determines the measures of the
public: they are carried on with more deliberation and circumspection;
and, on difficult or important occasions, arrangements are made and reg-
ulations established by means of treaties. To this we may add, that in-
dependence is even necessary to each state, in order to enable her pro-
perly to discharge the duties she owes to herself and to her citizens, and
to govern herself in the manner best suited to her circumstances. Itis,
therefore, sufficient {as I have already said) that nations should conform
to what is required of them by the natural and general society established
between all mankind. -

But, says Monsieur Wolf, a rigid adberence to the law of nature can-
not always prevail in that commerce and society of nations; it must un-
dergo various modifications, which can only be deduced from this idea of
a kind of great republic of nations, whose laws, dictated by sound rea-
son, and founded on necessity, shall regulate the alterations to be made
in the natural and necessary law of nations, as the civil law of a particu-
lar state determine what modification shall take place in the natural law
of individuals. I do not perceive the necessity of this consequence; and
I flatter mysell that Ishall, in the course of this work, be able to prove,
that all the modifications, all the restrictions,—in a word, all the altera-
tions which the rigour of the natural law must be made to undergo in the
affairs of nations, and from which the voluntary law of nations is formed,
—to prove, I say, that all these alterations are deducible from the natu-
ral liberty of nations, from the attention due to their common safety,
from the nature of their mutual correspondence, their reciprocal duties,
and the distinctions of their various rights, internal and external, perfect
and imperfect,—by a mode of reasoning nearly similar to that which
Monsieur Wolf has pursued, with respect to individuals, in his treatise
on the law of nature. _

In that treatise it is made to appear that the rules which, in conse-’
quence of the natural liberty of mankind, must be admitied in questions
of external right, do not cancel the obligation which the internal right
imposes on the conscience of each individual. It is easy to apply this
doctrine to nations, and, by carefully drawing the line of distinction be-
tween the internal and the external right—between the necessary and the
voluntary law of nations—to teach them not to indulge themselves in the
commission of every act which they may do with impunity, unless it be
approved by the immutable laws of justice, and the voice of conscience.

Since nations, in their transactions with each other, are equally bound
to admit those exception to and those mocifications of, the rigour of the
necessary law, whether they be deduced from the idea of a great repub-
lic, of which all nations are supposed to Le the members, or derived
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from the sources whence I propose to draw them,~—there can be po rea-
son why the system which thence results should not be called the Vol-
untary Law of nations, in contradistinction to the necessary, internal,
and consciential law. Names are of very little consequence: but it is
of considerable importance carefully to distinguish these two kinds of law,
in order that we may never confound whatis just and good in itself, with
what is only tolerated through necessity.

The necessary and the voluntary law of nations are therefore both es-
tablished by nature, but each in a different manner; the former as a sac-
red law which nations and sovereigns are bound to respect and follow in
all their actions; the latter, as a rule which the general welfare and safe-
ty oblige them to admit in their transactions with each other. The ne-
cessary law immediately proceeds from nature; and that common mother
of mankind recommends the observance of the voluntary law of nations,
in consideration of the state in which nations stand with respect to each
other, and for the advantage of their affairs. This double law, founded
on certain and invariable principles, is susceptible of demonstration, and
will constitute the principal subject of this work.

There is another kind of law of nations, which authors call arbitrary,
because it proceeds from the will or consent of nations.. States, as well
as individuals, may acquire rights and contract obligations, by express
engagements, by compacts and treaties: hence results a conventional law
of nations, peculiar to the contracting powers. . Nations may also bind
themselves by their tacit consent: upon this ground rest all those regu-
lations which custcm bas introduced between different states, and which
constitute the usage of nations, or the law of nations founded on custom.
It is evident that this law cannot impose any obligation except on those par-
ticular nations who have, by long use, given their sanction to its maxims;
it is a peculiar law, and limited in its operation, as the conventional law:
both the one and the other derive all their obligatory force from that max-
im of the natural law which makes it the duty of nations to fulfil their en-
gagements, whether express or tacit. The same maxim ought to regu-
late the conduct of states with regard to the treaties they conclude, and
the customs they adopt. I must content myself with simply laying down
the general rules and principles which the law of nature furnishes for the
direction of sovereigns in this respect. A particular detail of the vari-
ous treaties and customs of different states belongs to history, and not to
a systematic treatise on the law of nations.

Such a treatise ought, as we have already observed, prmmpally to
consist in a judicious and rational application of the prmcrples of the law
of nature to the affairs and conduct of nations and sovereigns. The
study of the law of nations supposes therefore a previous knowledge of
the ordinary law of nature: and in fact, I proceed on the supposition
that my readers are already, to a certain degree at least, possessed of
that knowledge. Nevertheless, as it is not agreeable to readers in gene-
ral to be obliged to recur to other authorities for proofs of what an au-
thor advances, I have taken care to establish, in a few words, the most
important of those principles of the law of nature which I intended to
apply to nations. But 1 have not always thought it necessary to trace
them to their primary foundations for the purpose of demonstration, but
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have sometimes contented myself with supporting them hy common
truths which are acknowledged by every candid reader, without carrying
the analysis any farther. It is sufficient for me to persuade, and for this
purpose to advance nothing as a principle that will not readily be admit-
ted by every sensible man. : :

The law of nations is the law of sovereigns. Itis principally for them,

and for their ministers, that it ought to be written. All mankind are in-
deed interested in it; and, in a free country, the study of its maxims is
a proper employment for every citizen: but it would be of little conse-
quence to impart the knowledge of it only to private individuals, who are
not called to the councils of nations, and who have no influence in direct-
ing the public measures. If the conductors of states, if all those who
are employed in public affairs, condescended to apply seriously to the
study of a science which ought to be their law, and, as it were, the
compass by which to steer their course, what happy effects might we
not expect from a good treatise on the law of nations! We every day
feel the advantages of a good body of laws in civil society:—the law of
nations is, in point of importance, as much superior to the civil law, as
the proceedings of nations and sovereigns are more momentous in their
consequences than those of private persons.
. Bat fatal experience too plainly proves how littleregard those who are
at the head of affairs pay to the dictates of justice, in conjunctures where
they hope to find their advantage. Satisfied with bestowing their atten-
tion on a system of politics which is often false since often unjust, the
generality of them think they have done enough when they have thor-
oughly studied that. = Nevertheless, we may truly apply to states a max-
im which has long been acknowledged as true with respect to individuals,
—that the best and safest policy is that which is founded on virtue.
Cicero, as great a master in the art of government as in eloquence and
philosophy, does not content himself with rejecting the vulgar maxim,
that ¢ a state cannot be happily governed without committing injustice;”
he even proceeds so far as to lay down the very reverse of the proposi-
tion as an invariable truth, and maintains, that, ¢ without a  strict atten-
tion to the most rigid justice, public affairs cannot be advantageously ad-
ministere®*”’ : .

Provideuce oceasionally bestows on the world kings and ministers
whose minds are impressed with this great truth. Let us not renounce
the pleasing Lope that the number of those wise conductors of nations
will one day be multiplied; and in the interim let us, each in his own
sphere, exert our best efforts to accelerate the happy period.

It is principally with a view of rendering my work palatable to those
by whom it is of the most importance that it should be read and relished
that I have sometimes joined examples to the maxims I advance; and in
that idea I have been confirmed by the approbation of one of those min-
isters who are the enlightened friends of the human race, and who alone
ought to be admitted into the councils of kings. But I have been spar-

* Nihil est quod adhuc de republica putem dictum, et quo possiin longins progredi, nisi sit
- confirmatum, non modo falsun esse Istud, sine injuria non posse; sed hoc verissimum, sine
sumina Justitia rempublicam regi non possee.  Cicero, Fragment. ex lib. de Republica.
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ing in the use of such embellishments. Without ever aiming at a vain
parade of erudition, I only sought to afford an occasional relaxation to
the reader’s mind, or to render the doctrine more impressive by an ex-
ample, and sometimes to shew that the practice of nations is conformable
to the principles laid down: and, whenever I found a convenient oppor-
tunity, I have, above all things, endeavoured to inspire a love of virtue,
by shewing, from some striking passage of history; how amiable it is,
how worthy of our homage in some truly great men, and even productive
of solid advantage. I have quoted the chief part of my examples from
modern history, as well because these are more interesting, as to avoid
_ a repetition of those which have been already accumulated by Grotius,
Puffendorf, and their commentators.

As to the rest, I have, both in these examples and in my reasonings,
studiously endeavoured to avoid giving offence; it being my intention re-
ligiously to observe the respect due to nations and sovereign powers: but
I have made it a still more sacred rule to respect the truth, and the in-
terests of the human race. If, among the base flatterers of despotic
power, my principles meet with opponents, I shall have on my side the
virtuous man, the friend of the laws, the man of probity, and the true
citizen.

I should prefer the alternative of total silence, were I not at liberty in
my writings to obey the dictates of my concience. But my peun lies un-
der no restraint, and I am incapable of prostituting it to flattery. I was
born in a country of which liberty is the soul, the treasure and the funda-
mental law; and my birth qualifies me to be the friend of all nations.
These favourable circumstances have encouraged me in the attempt to
render myself useful to mankind by this work. I felt conscious of my
deficiency in knowledge and abilities: I saw.that I was undertaking an
arduous task: but I shall rest satisfied if that class of readers whose opin-
ions are entitled to respect, discover in my labours the traces of the hon- -
est man, and the good citizen.
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THE

LAW OF NATIONS

PRELIMINARIES:

IDEA AND GENERAL PRINCIPLES OF THE LAW OF NATIONS.

§ 1. What is meant by a nation or state.

§ 2. Itis a moral person.

§ 3. Definition of the law of nations.

§ 4. In what light nations or states are
to be considered.

§ 5 To what laws nations are subject.

§ 6. In what the Jaw of nations original-
Iy consists,

§ 7. Definition of the necessary law of
nations.

§ 8. It is immutable. '

§ 9. Nations can make no change in it,
nor dispense with the obhvauons arising
from it.

§ 10. Society established by nature be-
tween all mankind.

§ 11. And between nations.

§ 12. The object of this society of na-
tlons.

§ 13. First general obligation—to bene-
fit other nations, but not to prejudice itself.

§ }4. Explanation of this observation.

§ 15. The second general law is the lib-

erty and independence of nations.

§ 16. Effect of that liberty.

§ 17. Distinctions between internal and
external, perfect and xmperfect obligations
and rmhts

§ 15. Equality of Nations.

§ 19 Effect of that equality.

§ 20. Each nation is mistress of her own
actions when they do not affect the perfect
rights of others.

§2l Foundation of the voluntary law
of nations.

§ 22. Right of nations against the infrac-
tors of the law of nations.

Right of declaring war.

§ 23. Measure of that right.

§ 24. Counrentional law of n..mons, or
law of treaties.

§ 25. Customary law of nations

§ 26. General rule respecting that law,

§ 27. Positive law of nations.

§ 28. General maxim respecting the use
of the necessary and the voluntary law.

§ 1. NarioNs or stajes are bodies politic, societies of men united
together for the purpose of promoting their mutual safety and advan-
tage by the joint efforts of their combined strength.

§ 2. Such a society has her affairs and her interests; she deliber-
ates and takes resolutions in common; thus becoming a moral person,
who possesses an understanding and a will peculiar to herself, and is
susceptible of obligations and mghts

§38. To establish on a solid foundation the obligations and rights
of nations, is the design of this work. C

The Law of Na tions is the science which teaches the rights subsist-

&



Iv

1IDEA AND GENERAL PRINCIPLES ‘

ing between nations or states, and the obligations correspondent to those

rights (1) (a).

(1) The Law of nations modifies the in-
tercourse of independent commonwealths
in peace, and prescribes limits to their hos-
tilities in war. It prescribes, that in peace
nations should do each other as much good,
and in time of war as litile harm as may
be possible without injuring their own pro-
per real interests. The laws of nations, in
short, establish that principle and rule of
conduct which should prevent the strongest
nation from abusing its power, and induce
it to act justly and generously towards other
states, upon the broad principle, that true
happiness, whether of a single individual or
of several, can only result from each adopt-
ing conduct influenced by a sincere desire to
increase the general welfare of all mankind.
(Post, § 13, 14; Mackintosh, Dis. 3, 4;
Mountesc. de I’Esprit des Lois liv. 1, c. 3;
and see 1 Bla. Com. 34 to 44; 4 Bla, Com.
66, 67.) In cases of doubt arising upon
what is the Law of Nations, it is now an
admitted rule amongst all Europeon nations,
that our common religion, Christianily,
pointing out the principles of natural jus-
tice, should be equally appealed to and ob-
served by all as an unfuiling rule of con-
struetion. (2 Ward’s Law of Nations, pp.
11, 339, 340). The difficulty is, that there
is no general modern inlernational code
framed by the consent of the European
powers, so desirable to be fixed, especially
at this period, when harmony happily ap-
pears to subsist, and most of the nations of
Europe have, by recent experience, become
practically convinced of the advantages
that would result from the establishment of
fixed general rules, so as to reconcile the
frequent discordancy of the decisions of
their various prize tribunals and upon other
contests. The statesmen of the higher
powers of Europe would immortalize them.
selves by introducing such a code, and no
period of history for the purpose hus been
so favorable and opportune. See Atche-
son’s Report of the case of Havelock v,
Rockwood, Preface 1.)

The law of nations is adopted in Great
Britain in its fall and most liberal extent by
the common law, and is held to be part of
the law of the land; and all statutes relat~
ing to foreign affairs should be framed with
reference to that rule. (4 Bla. Com. 67).
But still thers is no general code; and to
the regret that none has been introduced,

N. B. the notes num
by the present editor.

———

bered as 1, 2, 3, 4, &ec. and in general concluding with C., are

may be also added, the want of an infer-
national court or iribunal, to decide up~
on and enforce the law of nations when
disputed; and consequently, although when
states are temperately inclined to ascertain
and be governed by the law of nations,
there will be little doubt upon the decision,
or of the adoption of measures the most
just; yet, if a state will not listen to the
immutable principles of reason, upon the
basis of which the tmperfect law of nations
is founded, then the only remedy is to ap-
peal to arms; and hence frequently the just
cause of war, which, if there were a fixed
code, with'a proper tribunal to construe it,
would in general be prevented.

The sources from whence are to be gath-
ered information—what is the positive Law
of Nutions generally and permanently
binding upon all independent states? are
acknowledged to be of three descriptions:
First, the long and ordinary PRACTICE
of nations, which affords evidence of a ge-
neral custom, tacitly agreed to be observed
until expressly abrogated. Secondly, the
Recirars of what is acknowledged to
have been the law or practice of nations,
and which recitals will frequently be found
in modern treaties. Thirdly, the WriT-
inGs of eminent authors, who have long,
as it were by a concurrence of testimony
and opinion, declared what is the existing
international jurisprudence.

Thus Lord Mansfield, in Trigquet v.
Bath, (3 Burr. Rep. 1481), stated as the
declaration of Lord Tulbof, that the law of
nations is to be collected from the practice
of different nalions, (and see per Sic Wil-
liam Scoit in Flad v. Oyen, 1 Rob. Rep.
115, post, Ixiii. n. (7),) and the authority
of wrilers, such as Grotius, Barbeyrac,
Binkershoek, Wiquefort, &ec., there being
no English writer of eminence upon the sub-
ject; Jand English elementary writers of
high authority have also acknowledged that
such foreign authors are authorities to as-
certain the law of nations. (Comyn’s Di-
gest, tit. ** Ambassador,”’ B.; Viner’s Ab,
¢ Merchant,”> A. 1; and 3 Bla Com. 273).
To these are to be added, Puffendorf, Wolf,
Seldon, Valin, Clerac, Pothier, Barla~
maque, Emerigon,Roccus, Casegis, Loece-
nius, Santurna, Maline, Molloy, and above
all, the present work of Futlel; to which
may be added some modern works of great

(a){ See 1 Kent’s Com. Am. Law, Lecture Ist. }
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In this treatise it will appear, in what manner Slates, as such, ought
to regulate all their aciions. We shall examine the Obligations of

ability, but not yet acknowledged to be
such high general authority as the former,
viz. Ward’s and Marten™s Law of Nations,
and the recent valuable French publication,
Cours de Droit Public Interne et externe,
par le Commandeur Silvestre Pinheiro Fer-
reira, Ministre D’Etat au Paris, A. D. 1830,
which embraces the French modern view
of the law of nations, upon most of the sub-
jects discussed in Vattel and some others.
It was from the more ancient of these seve-
ral authors, and other similar resources,
that Lord Mansfleld framed the celebrated
letter of the Duke of Newecastle to the
King of Prussia’s Secretary, which is con-
sidered a standard authority upon the law
of nations, as far as respects the then dis-
puted right to search for and seize enemies’
property on board neutral ships in certain
cases in time of ‘war; see Holliday’s Life
of Lord Mansfield, vol. ii. p. 424, &ec., and
Collectanea Juridica, 1 Vol. 129; see also
Viveash v. Becker, 3 Maule & Selwyn,
284, in which Lord Ellenborough quotes se-
veral of the above authors, to ascertain the
law of nations upon the privilege of con-
suls). :
Upon some paris of the law of nations,
especially that relative to maritime affairs,
there are ancient codes, which either origis
nated in authority, or were afterwards ac-
knowledged to have become such; but still
those codes in the present state of commer-
cial intercourse are imperfect. Of those are
the Rhodian Laws, being one of the earli-
est systems of marine law, but which was
superseded by the collection intitled Conso-
lalo del Mare, Grotius, Book 3, ch. 1, 5. 5,
n. 6. Next in order are the Laws of Ole-
Ton, promulgated about the 13th century,
Another system of international law was
framed by the deputies of the Hanseatic
League in 1597, and which was confirmed
with additions in 1614, and has obtained
much consideration in the maritime juris-
prudence of nations. (See remarks on that
code, 2 Ward’s Law of nations, 276 to 290,
But the most complete and comprehensive
system of the marine law of nations is the
celebrated Ordinance of Marine of Lewis
Xiv,, published in 1681, and which, cou-
pled with the commentary of Valin, Lord
Mansfield always treated as of the highest
euthority. (See 1 Marshal on Insurance,
Prelim. Dig, 18.)

.In modern times, in order to prevent any
dispute upon the existence or application
of the general law of nations, either pend-
Ing peace, or at or after the subsequently
reaking out of war between two or more
independent states, it has become the prac-

7

tice to enter into express treaties, carefully
providing for every contingeacy, and espe-
cially modifying and softening the injurious
consequences of sudden war upon the com-
mercial and other intercourse between the
two states, and sometimes even wholly
changing the character of war or of alien-
age, and even enabling a foreign alien ene-
my during war to retain his interest in land
in the opponent ¢ untry. See an illustrat-
ing instance in Sutfon v. Suflon, 1 Russ.
& My. Rep. 663.) In these cases, the
treaty between the two contracting states,
either alters or expressly declares the law
of nations and binds each. But still ques-
tions upon the general law of nations will
frequently arise, and it will then become
necessary to recur to the other evidence of
what is the law of nations, viz. the previ-
ous ordinary and general or particular prac-
tice, or the opinion of the authors before al-
luded to. :

In the latter part of the last, and in the
present century, a grest accession of learn-
Ing, information, and authority upon the
law of mations has been afforded by the
valuable decisions of Sir W. Scott (after-
wards Lord Stowell), and of Sir J. Nich-
ollin the Court of Admiralty and Prize
Court, and by several decisions in our
Courts of Law and Equity. The known
learning and scrupulons justice evinced in
those decisions, have commanded the re-
spect, the admiration and adoption, of all
the European states, and of that modern,
enlightened and energetic nation, America.
To these may be added, Chalmer’s Collec-
tion of Opinions, which contain greatlearn~
ing upon many subjects of the public affairs
of nations. These have been fully pub-
lished since Vattel wrote; and the editor
has attempted "to improve this edition, by
occasionally referring in the notes to the
reports and work alluded to. The editor
has also in his Treatise on Commercial
Law, and in & Summary of the Law of
Nations, endeavored to take a modern and
more extended view of some of those
branches of the law of nations, principally
as it aftects foreign commerce, and of the
decisions and works subsequent to the pub-
lication of Vattel.

If the perfect general rights or law of
nations be violated, then it appears to be
conceded, that such violation may be the
actual and avowed ground of a just war;
and it is even lnid down that it 1s the doty
of every nation to chastise the nation guilty
of the aggression. (Vattel, post; Book 1.
chap. xxiii. § 283, p. 126 ; Book II. chap.
il. § 24, p. 144 ; § 65, 66, 67, p. 160, 16L.
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a people, as well towards themselves as towards other nations; and
by that means we shall discover the Rights which result from those
obligations. . For, the right being vothing more than the power of
doing what is morally possible, that is to say, what is proper and
consistent with duty,—it is cvident that right is derived from duty,
or passive obligation,—the obligation we lie under to act in such or
such manner. It is therefore *necessary that a Nationshould acquire
a knowledge of the obligations incumbent on her, 1n order that she
may not only avoid all violation of her duty, but also be able dis-
tinctly to ascertain her rights, or what she may lawfully require from
other nations. ~ o

§ 4. Nations being composed of men naturally free and independent,
and who, before the establishment of civil societies, lived Logether
in the state of nature,—Nutions, or sovereign states, are to be con-
sidered as so many free persons living together in the state of nature.

It is a settled point with writers on the natural law, that all men

Unhappily especially in modern times,
we have found that the law of nations has
sometimes been set at naught by over-pow-
erful states, adhering (to use the words of
an English monarch) rather to Cannon
Law than stopping to inquire whether the
law of nature and of justice had not be-
come, and been declared in that instance,
part of the law of nations. Tt may there~
fore be asked, of what utility i3 the law of
nations, since it is of such imperfect and
ineflicient obligation ? The answer is, that
all nations, although for a time astounded
and surprised by the unexpected aggres-
sion of an. oppressive and ambitious con-
gueror, will yet ultimately feel, and en-

eavour to give effect to, the trae law of
nations, lest, by suffering its continued
violations, they may individaally be sac-
rificed; and consequently, as in the in-
stance allnded to, they will ultimately co-
alesce and associate in one common cause,
to humiliate and overcome the proud inva-
der of all just rights and principles, . It is
therefore of the highest importance to col-
lect all the principles and rules, which, in
cases of doubt, must ever be consulted, at
least by statesmen, in endeavourine to
settle differeaces . between differing slaales-;
and no authority stands higher in this re-
spect than Va tel. . .

There is no . permanent and general in-
ternational court, and-it will be found,
that in general the sovereign, or govern-~
ment of each state, who has the power of
flec'larmg war and peace, has also, as an
incident, the sole power of deciding upon
questions of booty, capture, prize, and
hostile seizure, though sometimes that pow-
er is delegated, as in Great Brituin, as re-
rpects muaritime seizures, by. commission
10 the judge of the Admiralty Court, with

[*lvi] ‘
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an appeal from his decision to the Privy
Council. In these cases no other muni-
cipal court has cognizance in case of any
hostile seizure, Eiphinston v. Bedreech-
und, Knapp’s Rep. 316 1o 361; and Hill
v. Reardon, 2 Russ. Rep. 608, and fur!:h-
er, post, p. 392. So there is no general in-
ternational court in which a treaty can be
directly enforced, althovgh, collaterally,_ its
meaning may be discussed in a municipal
court ; therefore, no bill to enforce a treaty
can be sustained in equity. . Nubob of
Carnalic v. East India Company, 2 Ves.
jun. 56 ; and Hill v. Reardon, 2 Sim. &
Sto. 437 § 2 Russ. Rep. 608.

Sometimes, however, especially in mo-
dern times, ftrealies, confirmed by tempo-
rary statutes in each country, appou}t a
temporary infernational. court, with lim-
ited powers to- decide upen certain claius,
and to be satisfied out of an appointed pub-
lic fand.  'Thus, in the freaty of peace be-
tween Great Britain and France,.an.d by
the 59 G. 3, ¢ 31, certain commissioners
were appointed to carry into effect the con~
ventions for liquidating the claims . of Brit-
ish subjects on the French government,
with an’ appeal to the Privy Council In
these cuses the appointed jurisdiction 18
exclusive, and no other municipal court has
any power as regards the adjustment of the
claims between the two subjects of each,
country ; though, as between private in-
d viduals, if any claimant stand -in- the
situation of an agent or trustee, then, in &
court of equity, he may be compelled to
act as a trustee-of the sum awarded to him.
Hill v. Reardon, Jac. Rep. 84 ; 2 Russ.
Rep. 608 to 633, over-rnling the Vice-

Chancellor’s decision .in: 2 Sim. & Stu.
437.~C. -
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OF THE LAW OF NATIONS. Ivi
inherit from nature a perfect liberty and independence, of which they
cannot be deprived without their own consent. In a State, the in-
dividual citizens- do not enjoy them fully and absolutely, because
they bave mude a partial surrender of them to the sovereign. But
the body of the nation, the State, remains absolutely free and inde-
pendent with respect to zll other men, and all other' Nations, as long
as it has not voluntarily submitted to them.

§ 5. As men are subject to the laws of nature,—and as their union in
civil society cannot have exempted - them from the obligation to ob-
serve those laws, since by that union they do not cease to be men,—
the entire nation, whose common will .is but the result of the united
wills of the citizens, remains subject to the laws of nature, and is
bound to respect them in allher proceedings. And since right arises
from obligation, as we have just observed (§ 3), the nation possesses
also the same rights which nature has conferred upon men in order to

" enable them to perform their duties. o
- § 6. We must therefore apply to nations the rules of the law of nature,
in order to discover what their obligations are, and what their rights :
consequently, the law of Nutions is originally no other than the law
of Nuture applied to Nations. But as the application of a rule can-
not be just and reasonable unless it be made in a manner suitable to
the subject, we are not to imagine that the law of nations is precisely
and in every case the same as the law of nature, with the difference
only of the subjects to which it is applied, so as to allow of our sub-
stituting nations for individuals. A state or civil society is a subject
very different {rom an individual of the buman race ; from which cir-
cumstance, pursuant to the law of nature itself, there result, in many
cases, very different obligations and rights ; since the same general
rule, applied to two subjects, cannot produce exactly the same* de-
cisions, when the subjects are different ; and a particular rule which
is perfectly just with respect to one subject, is not applicable to 4n-
other subject of a quite different nature. There are many cases,
therefore, in which the law of Nature does not decide between state
and state in the same manner as it would between man and man.
We must therefore know how to accommodate the application of it
to different subjects ; and it is the art of thus applying it with a pre-
cision founded on right reason, that renders the law of Nations a dis-
tinct science (2).

(2) M. de Vattel then proceeds to state - the conrentional law or treaties. (See 1

the different heads of international law,
. which has been variously subdivided by
other writers.  The clearest division is
under tico principal heads— First, the nat-
ural law of pations ; and secondly, the
positice. The former is that of God and
our eonscience, and consequently immauta-
ble, and ought to be the basis of the posi-
tive laws of nations. ‘I'he positire is three-
fold ; First, the universal volunlary law
or uniform practice of nations in general ;
secondly, the cusiomary law; and fhirdly,

Chitty’s Commercial Law, 25 to 47.)—C.

The following note of a former editor is
deservedly retained.

The study of the science of the law of
nations presupposes am acquaintance with
the ordinary law of natare, of which ho-
man individoals are the objects: Never-
theless, for the szke of those who have not
systematically stadied that law, it will not
be amizs to give in this place a general idea
ofit. The natural law is the science of
the laws of nature, of those laws which

[*Ivii}
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§7. *Wecall that the Necessary law of Nations which consistsip
the application of the law of nature to Nations. It i§ Necessary because
nations are absolutely bound to observe it. This law contains the
precepts prescribed by the law of nature to States, on whom that law
1s not less obligatory than on individuals, since states are composed of
men, their resolutions are taken by men, and the law of nature j
binding on all men, under whatever relation they act. This is the
law which Grotius, and those who follow him, call the Internal lgw
of Nautions, on account of its being obligatory on nations in point of

conscience (3).

Several writers term it the Nutural law of Nations.

§ 8. Since therefore the necessary law of nations consists in the appli-
cation of the law of pature to states,—which law is immutable, as
being founded on the nature of things, and particularly on the nature
of man,—it follows, that the Necessary law of nations is immutable.

§9. Whence, as this Jaw is immutable, and the obligations that arise
from it necessary and indispensable, nations can neither make any

natare imposes on mankind, or to which
they are subject by the very circumstance
of their being men ; a science, whose first
principle is this axiom of incontestable
truth—*¢ The great end of every being en-
dowed with intellect and sentiment, is hap-

It is by the desire alone of that

iness.’’
Eapp'mess, that we can bind a creature pos-.

sessed of ths facalty of thonght, and form
the ties of that obligatien which shall make
him submit to any rale. Now, by study-
ing the nature of things, and that of man
in particular, we may thence deduce the
rules which man must follow in order to
attain his great end,—to obtain the most
perfect happiness of which he is suscepti-
ble. We call those rules the natural laws,
or the laws of nature. They are certain,
they are sacred, and obligatory on every
man possessed of reason, independently of
every other consideration than that of his
nature, and even though we should sup-
pose him totally ignorant of the existence
of a God. But the sublime consideration
of an eternal, necessary, infinite Being, the
author of the universe, adds the most lively
energy to the law of nature, and carries it
to the highest degree of perfection. That
necessary Being necessarily unites in him-
self all perfection : he is therefore super-
latively good, and displays his goodness by
forming creatures susceptible of happiness.
It is then his wish that his creatores shoald
be as happy as is consistent with their na-
ture ; conscquently, it is his will that they
should, in their whole conduct, follow the
rules which that same pature lays down
for them, as the most eertain road to happi-
ness. Thus the will of the Creator per-
fectly coincides with the simple indications
of nature; and those two sowrces produc-

ing the same law, unite in forming the
same obligation. The whole reverts to the
first great end of man, which is happiness.
It was to condact him to that great end
that the laws of nature were ordained :
it is from the desire of happiness that his
obligation to observe those laws arises.
‘There is, therefore, no man,—whatever
may be his ideas respecting the origin of
the universe,—even if he had the misfor-
tune to be an atheist,—who is not bound
to ohey the laws of nature. They are
necessary to the general happiness of man-
kind ; and whoever should reject them,
whoever shculd openly despise them, woald
by such conduct alone declare himself an
enemy to the haman race, and deserve to
be treated as such.” Now, one of the first
truths which the study of man revealsto
us, and which is a necessary consequence
of his pature, is, that in a state of lonely
separation from the rest of his species, he
cannot attain his great end—happiness:
and the reason is, that he was intended to
live in society with his fellow-creatures.
Natare, herself, therefore, has established
that society, whose great end is the com-
mon advantage of all its members ; and
the means of attaining that end constitute
the rules that each individual is bound to
observe in bis whole conduct. Such are
the natural laws of human society. Har-
ing thus given a general idea of them,
which is sufficient for any intelligent rea-
der, and is developed at large in several
valoable works, let wus return to the parti-
cular object of this treatise.—Note ed. A.
D. 1797,

(3) See this position illustrated, Mae-
kintosh, Dis. 73 1 Chitty’s Commercial
Law, 28, and n. (4), post, Ix—C.
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changes in it by their conventions, dispense with it in their own con-
duct, nor reciprocally release each other from the observaunce of it.

This is the principle by which we may distinguish lawful conven-
tions or treaties from those that are not lawful, and innocent and ra-
tional customs fromn those that are unjust or censurable.

There are things, just in themselves, and allowed by the necessary
law of nations, on which states may mutually agree with each other,
and which they may consecrate and enforce by their *manners and
customs. There are others of an indifferent nature, respecting
which, it rests at the option of nations to make in their treaties what-
ever agreements they please, or to introduce whatever custom or
practice they think proper. But every treaty, every custom, which
contravenes the injunctions or prohibitions.of the Necessary law of
nations, is unlawful. ~ It will appear, however, in the sequel, that it is
only by the Internal law, by the law of Conscience, such conventions
or treaties are always condemned as unlawful, and that, for reasons
which shall be given in their proper place, they are nevertheless often
valid by the external law. Nations being free and independent,
though the conduct of one of them be illegal and condemnable by the
laws of conscience, the others are bound to acquiesce in it, when it
does not infringe upon their perfect rights. The liberty of that na-
tion would not remain entire, if the others were to arrogate to them-
selves the right of inspecting and regulating her actions ; an assump-
tion on their part, that would be contrary to the law of nature, which
declares every nation free and independent of all the others.

§ 10. Man is so formed by nature, that he cannot supply all his own
wants, but necessarily stands in need of the intercourse and assist-
ance of his fellow-creatures, whether for his immediate preservation,
or for the sake of perfecting his nature, and enjoying such a life as is
suitable to a rational being. This is sufficiently proved by experi-
ence. We have instances of persons, who, having grown up to man-
hood among the bears of the forest, enjoyed not the use of speech or
of reason, but were, like the brute beasts, possessed only of sensitive
faculties. ' 'We see moreover that nature has refused to bestow on
men the same strength and natural weapons .of defence with which
she has furnished other -animals—having, in lieu of those advantages,
endowed mankind with the faculties of speech "and reason, or at least
a capability of acquiring them by an intercourse with their fellow-
creatures. Speech enables them to communicate with each other,
10 give each other mutual assistance, to perfect their reason and
knowledge ; and having thus become intelligent, they find a thousand
‘methods of preserving themselves, and supplying their wants. Each
individual, moreover, is intimately conscious that he can neither live
happily nor improve his nature without the intercourse and assistance
of others.  Since, therefore, nature has thus formed mankind, it is a
convincing proof *of her intenfion that they should communicate with,
and mutually aid and assist each other, ,

Hence is deduced the establishment of natural society among men.
The general law of that society is, that each individual should do for

[*lix] [*Ix]
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the others every thing which their necessities require, and which he
cun perform without neglecting the duty that he owes to himself (4):
a law which all men must observe in order to live in a manner con-
sonant to their nature, and conformable to the views of their common
creator,—a law which our own safety, our happiness, our dearest
interests, ought to render sacred to- every one of us. Such is the
general obligation that binds us to the observance of our duties : let
us fulfil them with care, if we would wisely endeavour ts promote our
own advantage(5). o N ‘

It is easy to conceive what exalted felicity the world would en-
joy, were all men willing to observe the rule that we have just laid
down. On the contrary, if each man wholly and immediately directs
all his thoughts to his own interest, if he does nothing for the sake of
other men, the whole human race together will be inmersed in the
deepest wretchedness. Let us therefore endeavour to promote the
happiness of mankind : all mankind, in return, will endeavour to pro-
mote ours, and thus we shall establish our felicity on the most solid
foundations. :

§ L1. The universal society of the human race being an institution of
nature Lierself, that is to say, a necessary consequence of the nature of
man,—all men, in whatever stations they are placed, are bound lo
cultivate it, and to discharge its duties. They cannot liberate them-
selves from the obligation by any convention, by any private associa-
tion. 'When, therefore, they unite in civil society for the purpose of
forming a separate state or nation, they may indeed enter into particu-
lar engagements towards those with whom they associate themselves ;
but they remain still bound to the performance of their duties towards

the rest of mankind. All the difference consists in this, that having

(4) Ante, vil. n. (2), post Ix. n. (4).

(5) See the same position, post, § 13,
and post; chap. ii. § 2 and 88, The nat-
ural, or primary law, is that of God and
our conseience, the law which injoins us to
do good to our neighbour, whether ia lit-
eral strictness he may have a perfect right
to demand such treatment from us or not.
This is a law that ought to be as strong in
obligation as the most distinct and positive
rule, though it may not always be capable
of the same precise definition, nor conse-
quently may allow the same remedies to
enforce its observance. As an individual
is bound by the law of nature to deal. hon«
ourably and truly with other individuals,
whether the precise acts required of him
be or be not. such as their own municipal
law will enforce ; just ‘so a state, i its re-
lations with other states, is bound to con-
duct herself in the spirit of Jjustice, bene-
volence, and good faith, even though there
be no positive rules of international law, b
the letter of which she may beactually tied
down. The same rules of morality which
held together men in families, and which

form families into a commonwealth, also
link together several commonwealths as

‘members of the great society of mankind.

Commonwealths, as we]l as private men,
are liuble to injury, and capable of benefit
from each other ; it is therefore their duty
to reverence, to practise, and to enforce,
those rules of justice which control and re-
strain injury, which regulate and augment
benefit, which preserve civilized states ina
tolerable condition of security from wrong,
and which, if they could be generally obey-
ed, would establish, and permanently
maintain, the well being of the universal
commonwealth of the human race. (Se¢
Observations in 1 Chitty’s Commercial
Law, 28 ; Mackintosh, Disc. 7 ; Peake’s
Rep. 116 ; 2 Hen. Blac. 259 ; and see
ante, § 7 ; and see extract from Mr. Pitt’s
celebrated speech on concluding the com-
mercial treaty between Great Britain and
France in A. D. 1786, and in which he
powerfully refuted the doctrine of national
and hereditary antipathy between Eng-

144.)—C.

.land and France, post, book -ii. § 21, p-
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agreed to act in common, and having resigned their rights and submit-
ted their will to the body of the society, in every thing that concerns
their common welfare, it thenceforward belongs to that body, that
state, and its rulers, to *fulfil the duties of humanity towards strangers,
in every thing that no longer depends on the liberty of individuals ;
and it 1s the state more particularly that is to perlorm those duties
towards other states. We have already seen, (§ 5), that men united
in society remain subject to the obligations imposed upon them by
human pature. T'hat society, considered as a maral person, since
possessed of an understanding, volition, and strength peculiar to
itself, is therefore obliged to live on the same terms with other socie-
ties or states, as individual man was obliged, before those establish-
ments, to live with other men, that is to say, according to the laws
of the - patural society established among the human. race, with the
difference only of such exceptions as may arise from the different na-
ture of the subjects. . ' ,

§ 12. Since the object of the natural society established between
all mankind is—that they should lend each other mutual assistance,
in order to attain perfection themselves, and to render their condition
as perfect as possible,—and since nations, considered as o many
free persons living together in a state of nature, are bound to cultivate
buman society with each other,—the object of the great society es-
tablished by nature between all nations is also the interchange of
mutual assistance for their own improvement and that of their condi-
tion. . : - :
§ 13. The first general Jaw that we discover in the very object of

the society of nations, is that each individual nation is bound to con-
tribute every thing in her power to the happiness and perfection of all
the others.* . : ‘
§ 14. But the duties that we owe to ourselves being unquestionably
paramount to those we owe to others,—a nation owes herself in the first
_nstance, and in preference to all other nations, to do every thing she
can to premote her own happiness and perfection. (I say, every
thing she can, not only in a physical but in a moral sense,—that is,
every thing that she caun do lawfully and consistently with justice and
honour). 'When, therefore, she cannot contribute to the welfare of
another n:tion without doing an essential injury to herself, her obliga-
tion *ceases on that particular occasion, and she is considered as lying
under a disability to perform the office in question (6). -

v 4
necessity, in the following words. < If we
see a man who is uniformly eager to pursue
his own private advantage, without regard
1o the rules of honour or the daties of

(6) Puffendorf, B. iil. c. 8,8. 6. p. 29,
writes clearly and  decidedly on this im-
L)ormnt subject ; he observes ¢* The law of

umanity does not seem  to oblige us to

grant pagsage to any other goods, except
such as are- absolutely necessary for the
support of their life to whom they are thus
conveyed.”’—C. g

*Xenophon points out the true reason of
this first of all duties, and establishes - its

5

post.—C,

friendship, why should we in any emer-
gency think of sparing him 2°*  Nole edit.
JA. D. 1797. See modern authorities in
support of that position, anle, lv. n. (1),
Ix. n. (5) ; Book ii. chap. ii. § 21, p. 144,

| [*xi] -
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§ 15. *Nations being {ree and independent of each other, in the
same manner as men are naturally free and independent, the second
general law of their society is, that each nation should be left in the
peaceable enjoyment of that liberty which she inherits from nature.
The ndtural society of nations cannot subsist, unless the natural rights
of each be duly respected. No nation is willing to renounce her lib-
erty ; she will rather break off all commerce with those states that
should attempt to infringe upon it. :

§ 16. As a consequence of that liberty and independence, it exclu-
sively belongs to each nation to form her own judgment of what her
conscience prescribes to her,—of what she can or cannot do,—of
what it is proper or improper for ber to do : and of course it rests
solely with her to examine and determine whether she can perform
any office for another nation without neglecting the duty which she
owes to herself. In all cases, therefore, in which a nation has the
right of judging what her duty requires, no other nation can compel
her to act in such particular manner : for any attempt at such com-
pulsion would be an infringement on the liberty of nations. We have
no right to use constraint against a free person except in those cases
where such person is bound o perform some particular thing for us,
and for some particular reason which does not depend on his judg-
ment,—in those cases, in short, where we have a perfect right against
him. :

§ 17. In order perfectly to understand this, it is necessary to ob-
serve, that the obligation, and the right which corresponds to or is
derived from it, are distinguished into ezlernal and internal. The
«obligation is tnternal, as it binds the conscience, and iz deduced from
the rules of our duty ; it is external, as it is considered relatively to
other men, and produces some right between them. The internal
obligation is always the same in its nature, though it varies in degree ;
but the external obligation is divided into perfect and imperfect ; and
the right that results from it is also perfect or imperfect. The perfect
right is that which is accompanied by the right of compelling those
who refuse to fulfil the correspondent obligation ; the imperfect right
is unaccompanied by that right of compulsion. *The perfect obliga-
dion is that which gives to the opposite party the right of compulsion ;
the imperfect gives him only a right to ask.

Itis now easy to conceive why the right is always imperfect.
when the correspondent obligation depends on the judgment of the
‘jparty in whose breast it exists ; for if, in such a case, we had a
right to compel him, he would no longer enjoy the freedom of de-
termination respecting the conduct he is to pursue in order to obey
the dictates of his own conscience. Our obligation is always im-
perfect with respect to other people, while we possess the liberty of
Judging how we are to act ; and we retain that liberty on all occa-
sions where we ought to be free. ~

§ 18. Since men are naturally equal, and a perfect equality prevails
in their rights and obligations, as equally proceeding from pature—

Natilons]oomposed of men, and considered as so many free persons
g :
X1
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living together in the state of nature, are naturally equal, and inherit
from nature the same obligations and rights. - Power or weakness does
not in this respect produce any difference. A dwarf{is as much a man
as a giant ; a small republic 1s no less a sovereign state than the most
powerful kingdom. E

19. By a necessary consequence of that equality, whatever is law-
ful for one nation, is equally lawful for any other; and whatever is
unjustifiable in the one, is equally so in the other. »
. § 20. A nation then is mistress of her own actions so long as they do
not affect . the proper and perfect rights of any other nation—so. long
as she is only internally bound, and does not lie under any external
and perfect obligation. If she makes anill use of her liberty, she is
guilty of a breach of duty ; but other nations are bound to acquiesce
in her conduct, since they have no right to dictate to her. .

§ 21. Since nations are free, tndependent, and equal—and since each
possesses the right of judging, according to the dictates of her con-
science, what conduct she is to pursue in order to fulfil her duties ;
the effect of the whole is, to produce, at least externally and in the
eyes of mankiad, a perfect equality of rights between nations, in the ad-
ministration. of their affairs and the pursuit of their pretensions, without
regard to the intrinsic justice of their conduct, of which others have no
right to form a definitive judgment; so that whatever may be done by
any one nation, may be done by any other; *and they ought, in hu-
man society, to be considered as possessing equal rights. v _

Each nation in fact maintains that she has justice on her side in every
dispute that happens-to arise ; and it does not belong to either of the
parties interested, or to nations, to pronounce a judgment on the con-
tested question. The party who is in the wrong is guilty of a crime
against her own conscience ; but as there exists a possibility that she
may perhaps have justice on her side, we cannot accuse her of violating
the laws of society. R ‘ '

It is therefore necessary, on many occasions, that nations should suf-
fer certain things to be done, though in their own nature unjust and con-
demnable ; because they cannot oppose them by open force, without
violating the liberty of some particular state, and destroying the foun-
dations of their natural society. And since they are bound to cultivate
that society, it is of course presumed that all nations have consented to
the principle we have just established. The rules that are:deduced from
it, constitute what Mounsieur Wol calls the voluntary law of nations ;”
and there is no reason why we should not use the same term, although
we thought it necessary to deviate from that great man in our manner
of establishing the foundation of that law (7). :

~(7) The .natural primary or inlernal
law of nations which is thus binding in con-
science, and immutable, it must be admitted,
is mere theory, until it has been assented to
by a state as binding on her : but, besides
that law of conscience, which, until so as-
sented 1o, is imperfect, there is what is term-

ed the positive or secondary law of nations,
and which is threefold 5 first, the universal
voluntary law, or those rules which are con-
sidered to have become law, by the uniform
practice of nations in general, and by the
manifest utility of the rules themselves ;—
secondly, the customary law, or t.hut which,
[*lxiv)
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§22. The laws of natural society are of such importance to the safety of
all the states, that, if the custom once prevailed of trampling them under
foot, no nation could flatter herself with the hope of preserving her na-
tional existence, and enjoying domestic tranquillity, however attentive to
pursue every measure dictated by the most consummate prudence, jus-
tice, and moderation*. -Now all men and all states have a perfect right
to those things that are necessary for their preservation, since that right
corresponds to an indispensable - obligation. - All nations have therefore
a right to resort to forcible means for the purpose of repressing any one
particular nation who openly violates the laws of the society which
Nature has established between them, or who directly attacks the welfare
and safety of that society. - o R
. § 23. But care must be taken not to extend that right to the preju-
dice of the liberty of nations. They are free and independent, but
bound to observe the laws of that society which Nature has established
between them ; and so far bound, that, when any of them violates those
laws, the others have a right to repress her. *The conduct of each
nation, therefore, is no farther subject to the control of the others, than
as the interests of natural society are concerned. - The general and com-
mon right of nations over the conduct of any sovereign state is only com-
mensurate to the object of that society which exists between them.

§ 24. The several engagements into which nations may enter, pro-
duce a new kind of law of nations, called Conventional or of Treaties.
As itis evident that a treaty binds none bat the contracting parties, the
conventional law of nations is not a universal but a particular law. All
that can be done on this subject in a treatise on the Law of Nutions,

from motives. of convenience, bas by tacit
but implied agreement prevailed, not gener-
ally indeed among all nations, nor with so
paramount utility as to become a portion of
universal voluntary law, but enough to have
acquired a prescriptive obligation among
certain states, so situated as 10 be mutually
benefitted by it, as_the customary law pre-
vailing amongst different nations in  the
‘Whale Fishery, and illustrated by the deci-
sion in Fennings v. Lord Grenville, 1
Taunt. Rep. 241, 248, upon the division of
the profits arising from a whale when killed
by the crews of several boats ; and thirdly,
the conventional law, or that which is

agreed between particular states by express '

treaties, a law binding only upon the parties
amongst whom such treaties are in force..
See 1 Chitty’s Commercial Law, 28, 29,
and see post, § 27, p. 66.

In the case of the ship, Flad Oyen, 1
Rob. Rep. 115, Sir William Scott observed,
““A great part of the law of nations stands
on the usage and practice of nations, and
on.no ofher foundation ; it is introduced, in-
deed, by general principles, but it travels
with those general principles only to a cer-
tain extent ; and if it stops- there, you are

{*Ixv]

pot at liberty to go farther and to say, that
mere general speculations would bear you
out in a further progress ; thus, for instance,
on mere general principles, it is lawful to
destroy your enemy, and mere general prin-
ciples make no great difference as to the
manner by which this is to be effected ; but
the conventional law of mankind, which is
evidenced in their practice, does make a dis-
tinction, and allows some and prohibits other
modes of destruction ; and a belligerent 18
bound to confine himseif to those modes
which the common practice of mankind has
employed, and to relinquish ¢ those which
the same practice has not brought withm'the
ordinary exercise of war, however sanction-
ed by its principles and purposes ;>’ so it has
ever been the. practice of nations to_bring
vessels captured by them into their own
ports, and to condemn them as prize in their
own Admiralty Courts ; and therefore a sen-
tence of condemnation ina neutrel country
would be illegal and void. = Jbid.—C.

* Eteniin si h®c pertubare omnia et per-
miscere volumus, totam vitam periculosam,
insidiosam, infestamque reddemus: Cicero
in Verr. ii. 15, :
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is to lay down. those general rules which nations are bound to observe
with respect to their treaties. A minute detail of the various agree-
ments made between particular nations ; and of the rights and obligations
thence resulting, is matter of fact, and belongs to the province of history.

§ 25. Certain maxims and customs, consecrated by long use, and ob-
served by nations in their mutual intercourse with each other as a kind
of law, form the Customary law of Nutions, or the Custom of Na-
tions(8). This law is founded on a tacit consent, or, if you please, on
a tacit convention of the nations that observe it towards each other,
Whence it appears that it is not obligatory except on those nations who
have adopted it, and that it is not umversal, any more than the conven-
tional law. . The same remark, thereflore, is equally applicable to this
customary law, viz, that a minute detail of its particulars does not belong
to a systematic treatise on the law of nations, but that we must content
ourselves with giving a general theory of it; that is to say, the rules
which are to be observed in it, as well with a view to its effects, as to
its substance ; and with respect to the latter, those rules will serve to
distinguish lawful and -innocent customs from those that are unjust and
unlawful. P . : ' oo

§ 26. When a custom or usage is generally established, either be-
tween all the civilized nations in the world, or only between those of a
certain continent, as of Europe, for example, or between those who
have a more frequent intercourse with each other; if that *custom is in
its own nature indifferent, and much more, if it be useful and reasonable,
it becowes obligatory on all the nations in question, who are considered
as having giving their consent to it, and are bound to observe it towards
each other, as long as they have not expressly declared their resolution
of not observing it in future(9). But if that custom contains any thing
unjust or unlawful, it is not obligatory ; on the contrary, every nation
is bound to relinquish it, since nothing can oblige or authorize her to
violate the law of nature.

§ 27. These three kinds of law of nations, the VPoluntary, the Con-
ventional, and the Customary, together constitute the Positive Law of
Nations(10).  For they all proceed from the will of Nations; the
Voluntary from their presumed consent, the Conventional from an ez-
press consent, and the Customary from tacit cousent ; and as there can
be no other mode of deducing any law from the will of unations, there
are only these three kinds of Positive law of Nations.

We shall be careful to distinguish them from the Nuatural or Neces-
sary law of nations, without, however, treating of them separately. But
after having, under each individual head of our subject, established what

(8) From the authorities cited in Benest
v. Pipon, Knapp’s Rep. 67, it seems, that
most nations agree, that twenty years’ un-
Interrupted usage (for ftwenty years is evi-
dence as well of public and general customs
or practices as of private rights,) is suffi-
cient to sustain the same.—C.

(9) As to this position, see further, Mar-

ten’s L. N, 336, and Fennings v. Lord

Grenville, 1 Taunton’s Rep. 248, There

must be a reasonable notification, in point

of time, of the intention not to be bound by

the customary law. Ibid. and 1 Chitty’s
Criminal Law, 29, 35, 92.—C. v

(10) See Division of Laws of Nations,
ante, Ivii. n. (2).—C. .
[*Ixvi]
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the necessary law prescribes, we shall immediately add how and why the
decisions of that law must be modified by the Poluntary law; or (which
amounts to the same thing in other terms) we shall explain how, in cop-
sequence of the liberty of nations, and pursuant to the rules of their
natural society, the external law which they are to observe towards each
other, differs in certain instances from the maxims of the Internal law,
which nevertheless always remain obligatory in point of conscience.
As to the rights introduced by : Treaties or by Custom, there is no room
to apprehend that any one will confound them with the Natural law of
nations. They form that species of law of nations which authors have
distinguished by the name of Arbitrary. . -

§28. To furnish the reader beforeband with & general direction respect-
ing the distinction between the Necessary and the Poluntary law, et us
here observe, that, as the Necessary law is always obligatory on the
conscience, a nation ought never to lose sight of it in deliberating on the
line of conduct she is to pursue in order to fulfil her duty; but when
there is question of examining what she may demand of other states, she
must consult the Poluntary law, whose maxims are devoted to the safety
and advantage of the universal society of mankind.



~ BOOK I

OF NATIONS CONSIDERED IN THEMSELVES.

CHA.Pl I-’
OF NATIONS OR SOVEREIGN sTATES(10).

§ 1. Ofthe state and of sovereignty (10). | § 8. Of feudatory states.
§ 2. The authority of the body politic § 9. Of two states subject to the same

over the members. . prince,
§ 3. Of the several kinds of government. § 10. Of states forming a federal republic.
§ 4. What are sovereign states. § 11, Of a state that has passed under the
§ 5. Of states bound by unequal alliance. | dominion of another.

§ 6. Or by treaties of protection. § 12. The objects of this treatise.
§ 7. Of tributary states. i ‘

§ 1. A NATION or a state is, as has been said at the beginning of this
work, a body politic, or "a society of men united together for the pur-
‘pose of promoting their mutual safety and advantage by their combined
strength,” S R

From the very design that induces a number of men to form a society
which has its common interests, and which is to act in concert, it is nec-
essary that there should be established a Public Authority, to order and
direct what is to be done by each in relation to the end of the associa-
tion. This political authority is the Sovereignty ; and he or they who
are invested with it are the Sovereign(10).
~ § 2. Itis evident, that, by the very act of the civil or political asso-.
ciation, each citizen subjects himself to the authority of the entire body,
in every thing that relates to the common welfare. ~ The authority of all
over each member, therefore, essentially belongs to the body politic, or
state ; but the exercise of that authority may be placed in different
hands, according as the society may have ordained. «

(10) The student desirous of enlarging Prerogatives of the Crown as regards Sov-
his knowledge upon this subject, should read ereignty and different Governments; and
Locke on government ; De Lolme on Con- see Cours De Droit Public Interne et Ex.
stitations 3 1 Bla, Com. 47; Sedgwick’s terne, Paris, A. p. 1830.—C.
Commentaries thereon ; and Chitty Junior’s
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§ 3. If the body of the nation keep in its own hands the empire, *or
the right to command, it is a Popular government, a Democracy ; if it
intrust it to a certain number of citizens, to a senate, it establishes ap
Aristocratic republic ; finally, if it confide the government to a single
person, the state becomes a Monarchy(11).

These three kinds of government may be variously combined and
modified. We shall not here enter into the particulars ; this subject
belonging to the public universal law :* for the object of the present
work, it is sufficient to establish the general principles necessary for the
decision of those disputes that may arise between nations. :

§ 4. Every nation that governs itself, under what form soever, without
dependence on any foreign power, is a Sovereign State. Its rights are
naturally the same as those of any other state. Such are the moral per-
sons who live together in a natural society, subject to the law of na-
tions. To give a nation a right to make an immediate figure in this
grand society, it is sufficient that it be really sovereign and independent,
that is, thatit govern itself by its own authority and laws. -

§ 5. We ought, therefore, to account as sovereign states those which
have united themselves to. another more powerful, by an unequal alli-
ance, in which, as Aristotle says, to the more powerful, is given more
honour, and to the weaker, more assistance. , o

The conditions of those unequal alliances may be infinitely varied.
‘But whatever they are, provided the inferior ally reserve to itself the
sovereignty, or the right of governing its own body, it ought to be con-
sidered as an independent state, that keeps up an intercourse with others
under the authority of the law of nations. T

§ 6. Consequently a weak state, which, in order to provide for its
safety, places itself under the protection of a more powerful one, and
*engages, in return, to perform several offices equivalent to that protec-
tion, without however divesting itsell of the right of government and

sovereignty,—that state, I say, does not, on this account, cease to rank

“(11) See the advantages and disadvan-
tages of each of those forms of government
shortly considered. = 1 Bla. Com. 49,
50.—C. =~ . ’

* Nor shall we examine which of those
different kinds of government is the best.
It will be sufficient to say in general, that the
" monarchical form appears ‘preferable to every
other, provided the power of the sovereign
be limited, and not absolute,—qui [princi-
patus], tum demum regius est, si intra mo-
destiz et mediocritatis fines s€ contineat,
excessu potestatis, quam imprudentes in dies
augere satagunt, minuitur, penitusque cor-
rumpitur. Nos stulti, majoris potentiz spe-

cie decepti, dilabimur in contrarium, non-

satis considerantes eam denum. tutam esse

potentiam qua viribus modum imponit. The

maxim has both truth and wisdom on its

side. The author here quotes the saying of

Theopompus, king of Sparta, who, returning
[*3]

“to his house amidst the‘ -acclamations of the
_ people, after the establishment of the Epho-

ri— You will' Jeave to your children (said
his ‘wife) an autherity diminished through
your fault.”> *¢True,”” replied the king:
¢ I shall leave them a smaller portion of it ;
but it will rest upon a firmer basis.”” The
Lacedzmonians, during a certain period,
had two chiefs to whom they very impro-
perly gave the title of .kings. They were
magistrates, who possessed a very limited
power, and whom 1t was not unusual to cite
before the tribunal of justice,—to arrest,—
to condemn to death.—S8weden acts with less
impropriety in continuing to bestow on her
chief the title of king, although she bas cir-
cumscribed his power within very narrow
bounds.  He shares not his authority with a
colleague,—he is hereditary,—and the state
has, from time immemorial, borne the title of
a kingdom.—Edit. A. p. 1797, ’
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among the sovereigns who acknowledge no other law than that of na-
tions (12): ' : . -

7. There occurs no greater difficulty with respect to tribulary states ;
for though the payment of tribute to a foreign power does in some degree
diminish the dignity of those states, from its being a confession of their
weakness,—yet it suffers their sovereignty to -subsist .entire.  The cus-
tom of paying tribute was formerly very common,—the weaker by that
means purchasing of their more powerful neighbour an exemption {rom
oppression, or at that price securing his protection; without ceasing to be
sovereigns. - - : ‘ R S
- § 8. The Germanic nations introduced another custom—that of re-
quiring homage from a state either vanquished, or too weak to make
resistance. Sometimes even, a prince has given sovereignties in fee,
and sovereigns have voluntarily rendered themselves feudatories to oth-
ers. ’

When the homage leaves independency and sovereign authority in the
administration of the state, and only means certain duties to the lord of
the fee, or even a mere honorary acknowledgment, it does not prevent
the state or the feudatory prince being strictly sovereign. The king of
Naples pays homage for his kingdom to the pope, and is nevertheless
reckoned among the principal sovereigns of Europe. _

§ 9. Two sovereign states may also be subject to the same prince,
without any dependence on each other, and each may retain all its rights
as a {ree and sovereign state. The. king of Prussia is sovereign prince
of Neufchatel in Switzerland, without that principality being in any man-
ner united to his other dominions ; so that the people of Neufchatel, in
virtue of their franchises, may serve a foreign power at war with the king
of Prussia, provided that the war be not on account of that principality.

§ 10. Finally, sovereign and independent states may unite themselves
together by a perpetual confederacy, without ceasing to be, each indi-
vidually, a perfect state. They will together constitute a federal repub-
lic : their joint deliberations will not impair the sovereignty of each
member, though they may, in certain respects, put some restraint on the
exercise of it, in virtue of voluntary engagements. A person does not
cease to be free and independent,” when he is obliged to. fulfil engage-
ments which he has voluntarily contracted. - e

Such were formerly the cities of Greece ; such are at present the
Seven United Provinces of the Netherlands (13), and such the mem-
bers of the Helvetic body. . o T

(12) This and other rules respecting
smaller stutes sometimes form the subject of
consideration even in the Municipal Courts,
In case of a revolted colony, or part of a
parent or principal state, no subject of an-
other state can legally make a contract with
it or assist the same without leave of his
own government, before its separate inde-
pendence has been recognised by his own
govermment. - Jones v. Garcie del Rio, 1

Turn. & Russ. 297 ; Thompson v. Powles,
2 Sim. Rep. 202 ; ¥rissari v. Clement, 2
Car. & P. 223 5 11 B. Moore, 308 ; 3 Bing.
432 ; and post.—C. -

(13) Of course, the words ¢ al present’’
refer only to the time when Vattel wrote,
and it Is unnecessary to mention etherwise
than . thus cursorily the notorious recent
changes.—C. . .
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§ 11. But a people that has passed under the dominion of another js
no longer a state, and can no longer avail itself directly of the law of
nations. Such were the nations and kingdoms which the Romans ren-
dered subject to their empire ; the generality even of those whom they
honoured with the name of friends and allies no longer formed req]
states. Within themselves, they were *governed by their own laws and
magistrates ; but without, they were in every thing obliged to follow the
orders of Rome ; they dared not of themselves either to make waror

contract alliances ; and could not treat with natious. S
~§ 12, The law of nations is the law of sovereigns; free and inde-

pendent states are moral persons, whose

to establish in this treatise.

rights and obligations we are

“

" CHAP. 1I.

GENERAL PRINCIPLES OF THE DUTIES OF A NATION TOWARDS ITSELF.

§ 13. A nation ought to act agreeably to
its nature. (14.)

§ 14, Of the
of a nation.

§ 15. What is the end of civil society.

§ 16. A nation is under an obligation to
preserve itself. : .

§ 17. And to preserve its members.

§ 18. A nation has a right to every thing
necessary for its preservation. )

§ 19. It ought to avoid every thing that

preservation and. perfection

might occasion its destruction.
§ 20. Of its right to every thing that may
promote this end. - RN
§ 21. A nation ought to perfect itself and
the state. = '
© § 22. And to avoid every thing contrary
to its perfection. S
§ 23. The rights it derives from these ob-
ligations. )
§ 24. Examples. Lo :
§ 25. A nation ought to know itself.

»

§-13. Ir the rights of a nation spring from its obligations, it is prio-

cipally from those that relate to itself.

It will further appear, that its

duties towards others depend very much on its duties towards itself, as
the former are to be regulated and measured by the latter. As we are
then to treat of the obligations and rights of nations,—an attention to
order requires that we should begin by establishing what each nation
owes to 1itself.. o ‘ S
The general and fundamental rule of our duties towards ourselves is,
that every moral being ought to live in a manner conformable to his na-
ture, nature sonvenienler vivere (14). A nation is a being determined

(14) If to particularize may be allowed,
we may instance Great Britain. Compa-
ratively, with regard to dimensions, it would
be but an insignificant state ; but, with re-
gard to its insular situation and excellent
ports, and its proximity to Europe, and above
all the singularly manly, brave, and adven-
turous character of its natives, it has been
capable of acquiring and has acquired pow-
ers far beyond its diminutive extent. These

(*4)

- being established, it becomés the duty of

such a state, and of those exercising the pow-
ers of government, to cultivate and improve
these natural advantages ; and in that view
the ancient exclusive navigation system,
constituting England the carrier .of Europe
and the world, were highly laudable ; and it
is to be hoped that a return of the system,
injudiciously abandoned, will ere long take
place.—C.
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by its essential attributes, that has its own nature, and can act in con-
formity to it. - There are then actions of a nation as such, wherein it is
concerned in its national character, and which are either suitable or op-
posite to what constitutes it a nation ; so that it is not a matter of indif-
ference whether it performs some of those actions, and omits others.
In this respect, the Law of Nature prescribes it certain duties. We
shall see, in this first book, what conduct a nation ought to observe, in
order that it may not be wanting to itself. But we shall first sketch out
a general idea of this subject. o ,
© §14. He who no longer exists can haveno duties to perform: and amoral
being is charged with obligations to himself, only with a view to his per-
fection and happiness: for to preserve and to perfect his own nature, is the
sum of all his duties to himself. . S

The preservation of a nation consists in the duration of the political as-
sociation by which it is formed. If a period is put to this association,
the nation or state no longer subsists, though the individuals. that com-
pose it still exist. o : S

The perfection of a nation is found in what renders it capable of ob-
taining the end of civil society; and a nation is in a perfect state, when
nothing necessary is wanting to arrive at that end. We know that the
perfection of a thing cousists, generally, in the perfect agreement of all
1ts constituent parts to tend to the same end. A npation being a - multi-
tude of men united together in civil society—if in that multitude all con~
spire to attain the end proposed in forming a civil society, the nation is
perfect; and it is more or less so, according as it approaches more or
less to that *perfect agreement. In the same manner its external state
will be more or less perfect, according as it concurs with the interior
perfection of the nation. , : N ‘

~§ 15. The end or object of civil society is to procure for the citizens

- whatever they stand in need of for the necessities, the conveniences, the

accommodation of life, and, in general, whatever constitutes happiness,

~—with the peaceful possession of property, a method of obtaining jus-

tice with security, and, finally, a mutual defence against all external
violence. : - ' . ‘

It is now easy to form a just.idea of the perfection of a state or
nation:—every thing in it must conspire to promote the ends we have
pointed out. S : :

§ 16. In the act of association, by virtue of which a multitude of
men form together a state or nation, each individual has entered into en-
gagements with all, to promote the general welfare; and all have entered
mto engagements with each individual, to facilitate for him the means of
supplying his necessities, and to protect and defend him. It is manifest.
that these reciprocal engagements can no otherwise be fulfilled than by
‘Maintaining the political association. The entire nation is then obliged
to maintain that association; and as their preservation depends on its
continuance, it thence follows that every nationis obliged to perform the
duty of self-preservation. - X \

"This obligation, so natural to each individual of God’s creation, is not
derived to nations immediately from nature, but from the agreemeft by .

9 ' 51
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which civil society is formed: it is therefore not absolute, but conditiop.
al,—that is to say, it supposes a human act, to wit, the social compac,
And as compacts may be dissolved by common consent of the parties—
if the individuals that compose a nation should unanimously agree 1
break the link that binds them, it would be lawful for them to do so, ayg
thus to destroy the state or nation; but they would doubtless incur a ge.
gree of guilt, if they took this step without just and weighty reasons; for
civil societies are approved by the Law of Nature, which recommends
them to mankind, as the true means of supplying all their wants, and of

_effectually advancing towards their own perfection. Moreover, civi
society is so useful, nay so necessary to all citizens, that it may well be
considered as morally impossible for them to consent unanimously to
break it without necessity. But what citizens may or ought to do~
what the majority of them may resolve in certain cases of necessity or
of pressing exigency-—are questions that will be treated of elsewhere:
they cannot be solidly determined without some principles which we
have not yet established. For the present, it is sufficient to have proved,
that, in general, as long as the political society subsists, the whole nation
is obliged to endeavour to maintain it. :

§ 17. If a nation'is obliged to preserve itself, it is no less obliged
carefully to preserve all its members. The nation owes- this to itself, |
since the loss even of one of its members weakens it, and is injurious to
its preservation. It owes this also to the members in particular, in con-
sequence of the very act of association; for those who compose a na
tion are united for their defence and commo: advantage; and none can
justly be deprived of this union, and of *the advantages he expects to
derive from it, while he on his side fulfils the conditions(15).

The body of a nation cannot then abandon a province, a town, o
even a single individual who is a part of it, unless compelled to it by
necessity, or indispensably obliged to it by the strongest reasons founded
on the public safety (16). o

§ 18. Since then a nation is obliged to preserve itself, it has a right
to every thing necessary for its preservation. . For the Law of Nature
gives us a right to every thing, without which we cannot fulfil our obligs-
tion; otherwise it would oblige us to do impossibilities, or rather would
coatradict itself in prescribing us a duty, and at the same time debarring
us of the only means of fulfilling it. It will doubtless be here under
stood, that those means ought not to be unjust in themselves, or such a
are absolutely forbidden by the Law of Nature. As it is impossible that
it should ever permit the use of such means,—if on a particular occasion
no other present themselves for fulfilling a general obligation, the obliga:

(15) This principle is in every respect re-
cognised and acted upon by our municipal
law. It isin respect of, and as a due return
for, the protection every natural born subject
is entitled to, and actually does, by law, re-
ceive from the instant of his birth, that all the
obligations of allegiance attach upon him,
and from which he cannot by any act of his
own emancipate himself. This is the prin-

(*6)

ciple upon which is founded the rule « Nem?
prolest exuere patriam.’® Calvin’s case,
Coke, 25; Co. Lit. 129. a.; and see an i
teresting application of that rule in Macdon
ald’s case, Foster’s Crown Law, 59.~C.
(16) In tracing the consequences of thi
rule, we shall hereafter perceive how unpor-
tant is the rule jtself.—C. . :
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tion must, in that particular instance, be looked on as impossible, and
consequently void. A

§ 19. By an evident consequence from what has been said, a nation
ought carefully to avoid, as much as is possible, whatever might cause
its destruction, or that of the state, which is the same thing.

+ §20. A nation or state has a right to every thing that can help to ward
off imminent danger, and to keep at a distance whatever is capable of caus-
ing its ruin; and that from the very same reasons that establish its right
to the things necessary to its preservation(17). _

- § 21. The second general duty of a nation towards itself is to labour
at its own perfection and that of its state. It is this double perfection
that renders a nation capable of attaining the end of civil society: it
would be absurd to unite in society, and yet not endeavour to promote
the end of that. union. e : S

Here the entire body of a nation, and each individual citizen, are
bound by a double obligation, the one immediately proceeding from na-
ture, and the other resulting from their reciprocal engagements. Nature
lays an obligation upon each man to labour after his own perfection; and
in so doing, he labours after that of civil society, which could not fail to
be very flourishing, were it composed of none but good citizens. = But
the individual finding in a well-regulated society the most powerful suc-
cours to enable him to {ulfil the task which Nature imposes upon him in
relation to himself, for becoming better, and consequently more happy—
he is doubtless obliged to contribute all in his powcr to render that so-
ciety more perfect. - '

All the citizens who form a political society reciprocally engage to
*advance the common welfare, and as far as possible to promote the ad-
vantage of each member. Since then the perfection of the society is
what enables it to secure equally the happiness of the body and that of
the members, the grand object of the engagements ‘and duties of a citi-
Zen is to aim at this perfection. - This is more particularly the duty of
the body collective in all their common: deliberations, and in every thing
they do as a body(18). : »

§ 22. A nation therefore ought to prevent, and carefully to avoid,
whatever may hinder its perfection and that of the state, or retard the
progress either of the one or the other(19). ‘ :

§ 23. We may then conclude, as we bave done above in regard to
the preservation of a state (§ 18), that a nation has a right to every thing
without which it cannot attain the perfection of the members and of the

(17) Salus populi suprema estlex. Upon without any private’interest\excepting the np'-

this principle it has been' established, that,
for national defence in war, it is legal to pull
down or injure the property;of any private in-
dividual.  See Governors, &¢. v. Meredith,
4 Term. Rep. 796-7.—C. )

(18) In a highly intelligent and cultivated
society,:like England, thig principle is exem-
plified in an extraordiry degree; for in the leg-
islative assembly, members of parliainent,

probation of their countrymen, almost destroy
themselves by exertion in discussing the im-
provement of existing regulations; and this
indeed even to excess as regards long speech-
es, sometimeseven counteracting their own
laudable endeavours.—C. . . .
(19) See Book I. chap. xxiii. § 283, as to
the duty of all nations to prevent the violation
of the law of nations.—C. . - . )
[*7]
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state, or prevent and repeal whatever is contrary to this double perfec.
tion. :

§ 24. On this subject, the English furni§h us an example highly wor
thy of attention.  That illustrious nation distinguishes itself in a glorious
manner by its apolication to every thing that can render the state more
flourishing. An admirable constitution there places every citizen i
situation that enables him to contribute to this great end, and everywher '
diffuses that spirit of genuine patriotism which zealously exerts itself fo
the public welfare. We - there see private citizens form considerabl
enterprises, in order to promote the glory and welfare of the nation.
And while a bad prince would find his hands tied up, a wise and mode
rate king finds the most powerful aids to give success to his glorious de
signs. 'The nobles and the representatives of the people form a linkdf ,
confidence between the monarch and the nation, and, concurring with
him in every thing that tends to promote the public welfare, partly ease
him of the burden of government, give stability to his power, and pro-
cure him an obedience the most perfect, as it is voluntary. Every good
citizen sees that the strength of the state is really the advantage of all,
and not that of a single person(20). Happy constitution! which they
did not suddenly obtain: it has cost rivers of blood; but they have not
purchased it too dear. May luxury, that pest so fatal to the manly and
patriotic virtues, that minister of corruption so dangerous to liberty, never
overthrow a monument that does so much honour to human nature—a
monument capable of teachingkings how glorious it is to rule over a free
people! :

~There is another nation illustrious by its bravery and its victories.
Its numerous and valient nobility, its extensive and fertile, dominions,
might render it respectable throughout all Europe, and in a shorg timeit
might be in a most flourishing situation, but its constitution opposes this;
and such is its attachment to that constitution, that there is no room
expect a proper remedy will ever be applied. In vain mighta magnanic
mous *king, raised by his virtues above the pursuits of ambition and i
justice, form the most salutary designs for promoting the happiness of
his people;—in vain might those designs be approved by the more sex-
sible part, by the majority of the nation;—a single deputy, obstinate, or
corrupted by a foreign power, might put a stop to all, and disconcert the
wisest and most necessary measures. From an excessive jealousy of
its liberty, that nation has taken such precautions as must necessarilj
place it out of the power of the king to make any attempts on the liber-
ties of the public. But is it not evident that those precautions exceed
the end proposed,—that they tie the hands of the most just and wise
prince, and deprive him -of the means of securing the public freedom .

(20) Thisis indeed a flattering compli- ployment of capital in building national bridg:
!ngnt‘from Vattel, a foreigner: but certainly es, canals, railroads, &ec. not yielding eved
it is just: for although, as'a commercial na-, 21, per cent., it must be admitted that grest
tion, it might be supposed that each individ- public spirit for national good very generallf
ual principally labours for his own individual prevails.—C. - .
gain; yet when we refer to the spirited em-

[*8]
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against the enterprises of foreign powers, and of rendering the nation rich
and happy? Is it not evident that the nation has deprived itself of the
power of acting, and that its counsels are exposed to the caprice or
treachery of a single member? ' ‘ -

§-25. We shall conclude this chapter, with observing, that a nation
ought to know itself(21). Without this knowledge it cannot make any
successful endeavours after its.own perfection. lt ought to have a just
idea of its state, to enable it to take the most proper measures; it ought
to know the progress it has already made, and what further advances it
has still to make,~—what advantages it possesses, and what deflects it
labours under, in order to preserve the former, and correct the latter.
‘Without this knowledge a nation will act at random, and often take the
most improper measures. It will think it acts with great wisdom in im-
itating the conduct of nations that are reputed wise and skilful,—not
perceiving that such or such regulation, such or such practice, though
salutary to one state, is often pernicious to another. Every thing ought
to be conducted according to its nature. Nations cannot be well gov-
erned without such regulations as are suitable to their respective charac-
ters; and in order to this, their characters ought to be known,

CHAP. IIIL

OF THE CONSTITUTION OF A STATE, AND THE DUTIES AND RIGHTS
OF THE NATION IN THIS RESPECT. :

.

§ 26. Of public authority.
© § 27. What is the constitution of a state.
+' § 28. The nation ought to choose the best

§ 82. It may reform the government.
§ 83. And may change the constitution.
» § 84, Of the Legislative power, and whether

constitution. . | it can change the constitution, _
§ 29. Of political, fundamental, and civil § 35. The nation ought not to attempt it
laws, ) without great caution.

§ 30. Of the support of the constitution | . § 36, Itis the judge of all disputes relat-
and obedience to the laws. ing to the government.
§ 31. The rights of & nation with respect | § 87. No foreign power has a right to in-

1o its constitution and government. terfere,

- WE were unable to avoid, in the first chapter, anticipating something
of the subject of this. - ‘ - '

§ 26. WEe have seen already that every political society must nec-
essarily establish a public authority to regluate their common affairs,—to
prescibe to each individual the conduct he ought to observe with a view
10 the puplic welfare, and to possess the means of procuring obedience.

(21) This is one of the soundest and most
important principles that can be advanced,
whether it refers to individuals or to nations,
and is essential even to the attainment of the
rudiments of true wisdom. Every moral and

wise man should enlarge on this principle,
and amongst others study that excellent, but
too little known work, Mason on Self Knowl-
edge. .
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This authority essentially belongs to the body of the society; but it may
be exercised in a variety of ways; and every society hasa right(
choose that mode which suits it best. : R

§ 27. The fundamental regulation that determines the manner i
which the public authority is to be executed, is what forms the consti.
tution of the state. ' In this is seen the form in which the nation *acts

in quality of a body politic,—~how and by whom the people are tobe

governed,—and what are the rights and duties of the governors. Thi
constitution is in fact nothing more than the establishment of the order
in which a pation proposes to labour in common for obtaining those ad-
vantages with a view to which the political society was established.

§ 28. The perfection of a state, and its aptitude to attain the ends of
society, must then depend on its constitution: consequently the most in-
portant concern of a nation that forms a political society, and its first
and most essential duty towards itself, is to chuse the best coostitution

possible, and that most suitable to its circumstances. ~ When it makes .

this choice, it lays the foundation of its own preservation, safety, per
fection, and happiness:—it cannot take too much care in placing these
on a solid basis, '

§ 29. The laws are regulations‘established by public authority, tobe .

observed in society. All these ought to relate to the welfare of the
state and of the citizens. Thelaws made directly with a view to the
public welfare are political laws; and in this class, those that concern
the body itself and the being of the society, the form of government, the
manner in which the public authority is to be exerted,—those, ina word,
;vhich together form the constitution of the state are the fundamental
aws.

The civil laws are those that regulate the rights and conduct of the
citizens among themselves. ;

Every nation that would not be wanting to itself, ought to apply its
utmost care in establishing these laws, and principally its fundamenial
laws,—in establishing them, I say, with wisdom, in a manner suitable
to the genius of the people, and to all the circumstances in which they
may be placed: they ought to determine them and make them knowo
with plainness and precision, to the end that, they may possess stability,
that they may not be eluded, and, that they may create, if possible,
no dissension—that, on the one hand, he or they to whom the exercise
of the sovereign power is committed, and the citizens, on the other, may
equally know their duty and their rights. It is not here necessary to
consider in detail, what that constitution and those laws ought to be:
that discussion belongs to public law and politics. Besides, the laws
and constitution of different states must necessarily vary according to

the disposition of the people, and other circumstances. In the Law of

Nations we must adhere to generals. We here consider the duty of 2
nation towards itself, principally to determine the conduct that it ought
to observe in that great society which nature has established among all
nations. These duties give it rights, that serve as a rule to establish
what it may require from other nations, and reciprocally what others
may require from it. : o

9l
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30. The constitution and laws of a state are the basis of the public
tranquillity, the firmest support of political authority, and a security for
the liberty of the citizens. But this constitution is a vain phantom, and
the best laws are useless, if they be not religiously observed: the nation
ought then to watch very attentively, *in order to render them equally
respected by those who govern, and by the people destined to obey.
To attack the constitution of the state, and to violate its laws, is a cap-
ital crime against society; and if those guilty of it- are invested with
authority, they add to this crime a perfidious abuse of the. power with
which they are intrusted. The nation ought coustantly to repress them
with its utmost vigour and vigilance, as the importance of the case re-
quires. . : ‘

It is very-uncommon to see the laws and constitution of a state open-
ly and boldly opposed: it is against silent and gradual attacks that a na-
tion ought to be particularly onits guard. Sudden revolutionsstrike the
imaginations of men: they are detailed in history; their secret springs
are developed.  But we overlook the changes that insensibly happen by
a long train of steps that are but slightly marked. - It would be render-
ing nations an important service, to show from history how many states
have thus entirely changed their nature, and lost their original constitu- .
tion. This would awaken the attention of mankind:—impressed thence-
forward with this excellent maxim (no less essential in politics than in
morals) principiis obsta,—they would no longer shut their eyes against
innovations, which, though inconsiderable in  themselves, may serve as
steps to mount to higher and more pernicious enterprizes.. ,

§ 31. The consequences of a good or bad constitution being of such
importance, and the nation being strictly obliged to procure, as far as
possible, the best and most convenient one, it has a right to every thing
necessary to enable it to fulfil this obligation (§ 18). = It is then mani-
fest that a nation has an indisputable right to form, maintain, and perfect
its constitntion, to regulate at pleasnre every thing relating to the gov-
ernment, and that no person can have a just right to hinder it. Gov-
ernment is established only for the sake of the nation, with a view to its
safety and happiness. ' : '

§ 32. If any nation is dissatisfied with the public administration, it
may apply the necessary remedies, and reform the government. DBut
observe that I'say ¢ the nation;” for I am very far from meaning to author-
ize a few malcontents or incendiaries to give disturbance to their gover-
nors by exciting murmurs and seditions. Noae but the body of a nation
have a right to check those at the helm when they abuse their power.
When the nation is silent and obeys, the people are considered as ap-
proving the conduct of their superiors, or at Jeast finding it supportable;
and it is not the business of a small number of citizens to put the state
in danger, under the pretence of reforming it. . L

§ 33. In virtue of the same principles, it is certain that if the nation
is uneasy under its constitution, it has a right to changeit. ,

There can be no difficulty in the case, if the whole nation be unanimous-
ly inclined to make this change. But it is asked, what is to be done if
the people are divided? In the ordinary management ¥of the state, the

[*10] [*11]
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opinion of the majority must pass without dispute for that of the whojs
nation; otherwise it would be almost impossible for the society everyg
take any resolution. - It appears then, by parity of reasoning, that a p.
tion may change the constitution of the state by a majority of votes; anf
whenever there is nothing in this change that can be considered as cop

trary to the act of civil association, or to the intention of those united up

der it, the whole are bound to conform to the resolution of the majoriry '

(22). But if the question be, to quit a form of government, to whic
alone it appeared that the people were willing to submit on their enter.
ing into the bonds of society,~—if the greater part of a free people, afier
the example of the Jews in the time of Samuel, are weary of libery,
and resolved to submit to the authority of a monarch,~those citizens

who are more jealous of that privilege, so invalubale to those who have |

tasted it, though obliged to suffer the majority to do as they please, ar
under no obligation at all to submit to the new government: they may
quit a society which seems to have dissolved itselfin order to unite agan
under another form; they have a right to retire elsewhere, to sell their
lands, and take with them all their effects. ,

§ 34. Here, again, a very important question presents itself. Ites

sentially belongs to the society to make laws both in relation to the man-
ner in which it desires to be governed, and to the conduct of the citizens:
this is called the legislative power. The nation may intrust the exer
cise of it to the prince, or to an assembly; or to that assembly and the
prince jointly; who have then a right to make new laws and to repeal
old ones (23). It is asked, whether their power extends to the fun-
damental Jaws—whether they may change the constitution of the state!
The principles we have laid down lead us to decide with certainty, that
the authority of these legislators does not extend so far, and that they
ought to consider the fundamental laws as sacred, if the nation hds nor,
in very express terms, given them power to change them. For the con-
stitution of the state ought to possess stability: and since that was first
established by the nation, which afterwards intrusted certain persons
with the legislative power, 'the fundamental laws are excepted from
their commission. It is visible that the society only intended to make
provision for having the state constantly furnished with laws suited to
particular conjunctures, and, for that purpose, gave the legislature the

power of abrogating the ancient civil and politicallaws that were not fun-

(22) In 1 Bla. Comn. 51-2, it is contended,
that, unless in cases where the natural law
or conscience dictates the observance of mu-
nicipal laws, it is optional in a moral view,
to observe the positive law, or to pay the
penality when detected in the breach’ but
that doctrine, as regards the morul duty to
observe laws, has been justly refuted. See
Sedgwick’s Commentaries, 61; 2 Bos. &
Pul. 8375; 6 Bar. & Ald. 341; sed vide 13
Ves. jun. 815, 816,—C.

(23) Thus, during the last war, Fnglish
acts of Parliament delegated to the king in

council the power of making temporary or-
ders and laws regulating commerce. 80
by a bill of 3 Will, 4, power was proposed
to be given to eight of the judges to make
rules and orders respecting pleading, thess
not being considered unconstitutiona) delega-
tions of powers of altering the fundamental
laws, part of the constitution itself; but even
then, the rules or orders so made are not ab-
solutely to become law until they have been
submitted to, and not objected against, ib
patliament during six weeks.—C.

S
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damental, and of making new ones; but nothing leads us to think that it
meant to submit the constitution itself to their will. In short, it is from
the constilution that those legislators derive their power: how then can
they change it without destroying the foundation of their own authority?
By the fundamental laws of England, the two houses of parliament, in
concert with the Kking, exercise the legislative power: but, if the two
houses should resolve to suppress themselves, and to invest the king with
full and absolute authority, *certainly the nation would not suffer it.
And who would dare to assert that they would not have a right to op-
pose it? But if the parliament entered into a debate on making so con-
siderable a change, and the whole nation was voluntarily -silent upon it,
this would be considered as an approbation of the act of its representatives.

§ 35. But in treating here of .the change of the constitution, we treat
only of the right: the question of expediency belongs to politics. We
shall therefore only observe in general, that great changes in a state be-
ing delicate and dangerous operations, and frequent changes being in
their own nature prejudicial, a people ought to be very circumspect in
this point, and never be inclined to make innovations without the most
pressing reasons, or an absolute necessity. 'The fickleness of the Athe-
nians was ever inimical to the happiness of the republic, and at length
proved fatal to that liberty of which they were so jealous without know-
ing how to enjoy it. \ ) ,

§ 86. We may conclude from what has been said (§ 31), that if any
disputes arise in a state respecting the fundamental laws, the public ad-
ministration, or the rights of the different powers of which it is compos-
ed, it belongs to the nation alone to judge and determine them conform-,
ably to its political constitution. .- .

§ 37. In short, all these affairs. being solely a national concern, no
foreign power has a right to interfere in them, nor ought to intermed- .
dle with them otherwise than by its good offices, unless requested to do
it, or induced by particular reasons. If any intrude into the domestic
concerns of another nation,.and attempt to put a constraint on its de-

JJiberations they do it an injury. ST
’ [*12]
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CHAP. 1V.

OF THE SOVEREIGN, HIS OBLIGATIONS, AND HIS RIGHTS,

§ 38, Of the sovereign. § 47. ITe may change the laws not fund;.
§ 39. It is solely established for the safety { mental. o
and advantage of society. § 48. He ought to mamtan and obseme
§ 40. Of his representative character. the existing laws. . ‘
§ 41, He is intrusted with the obligations § 49. In what sense he js subject to th
of the nation, and invested with its rights. laws.

" § 42. His duty with respect to the preser- § 50. His person is sacred and inviolable,
vation and perfection of the nation. § 51.- But the nation may curb a tyra,
§ 43. His rights in this respect. .. and withdraw itself from his obedience.

§ 44, He ought to know the nation. - § 52. Arbitration between the king an
" § 45. The extent of his power. Prerog-| his subjects. : ~
atives of majesty. : ‘ § 53. The obedience which subjects owe
§ 46. The prince ought to respect and | to a sovereign. o ;
support the fundamental laws, § 54. In what cases they may resist him.

§ 55. Of ministers.

§ 388.. THE reader cannot expect to find here a long deduction of the °
rights of sovereignty, and the functions ofa prince. - These are to be found
in treatises on the public law. In this chapter we only propose to shew, ,
in consequence of the grand principles of the law of nations, whata
sovereign is, and to give a general idea of his obligations and his rights.

We have said that the sovereignty is that public authority which com-
mands in civil society, and orders and directs what each citizen is to per-
form, to obtain the end of its institution. This authority originally and
essentially belonged to the body of the society, to which each member
submitted, and ceded his natural right of conducting himself in every |
thing as he pleased, according to the dictates of his own understanding, .
and of doing himself justice. But the: body of the society does nat
always retain inits own hands this sovereign authority: it frequently in-
trusts it to a senate, or to'a single person. That senate, or that person,
is then the sovereign.

§ 39. *It is evident that men form a political society, and submit ©o
laws, solely for their own advantage and safety. The sovereign author-
ity is then established only for the common good of all the citizens; andit
would be absurd to think that it could change its nature on passing into

-the bands of a senate or a monarch. Flattery, therefore, cannot, with
out rendering itsell equally ridiculous and odious, deny that the sove:
reign is only established for the safety and advantage of society.

A good prince, a wise conductor o society, ought to have his mind
impressed with this great truth, that the sovereign power is solely intrust-

. & to him for the safety of the state, and the happiness of all the people;

.that he is not permitted to consider himself as the principal object in the

administration of affairs, (0 seek his own satisfaction, or his private ad-

vantage; but that he ought to direct all his views, all his steps, *tkOéhO
1
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greatest advantage of the state and people who have submitted to him*,.
What a noble sight it is to see a king of England rendering his parlia-
ment an account of his principal operations—assuring that body, the re-
presentatives of the nation, that he has no other enc} in view than the
glory of the state and the happiness of his people—and affectionately
thanking all who councur with him in such salutary views! Certainly, a
-monarch who makes use of this language, and by his conduct proves the
sincerity of his professions, is, in the opinion of the wise, the only great
man. But, in most kingdoms, a criminal flattery has long since caused
these maxims to be forgotten. . A crowd of servile courtiers easily per-
suade a proud monarch that the nation was made for him, and not ke for
the nation. He soon considers the kingdom as a patrimony that is his
own property, and his people as a herd of cattle from whichthe is to de-
rive his wealth, and which he may dispose of to answer -his own views,
and gratify his passions. Hence those fatal wars undertaken by ambi-
tion, restlessness, hatred, and-pride;—hence those oppressive taxes,jwhose
produce is dissipated by ruinous luxury, or squandered upon mistresses
and favourites;—hence, in fine, are important posts given by favour,
while public merit is neglected, and every thing that does not immediate-
ly interest the prince is abandoned to ministers and subalterns. Who
can, in this unhappy government, discover an authority established for
the public welfare? A great prince will be on his guard even against
his virtues. Let us not say, with some writers, that private virtues are
not the virtues of kings—a maxim of superficial politicians, or of those
who are very inaccurate in their expressions. *Goodness, friendship,
gratitude, are still virtues on the throne; and would to God they were
always to be found there! But a wise king does not yield an undiscern-
ing obedience to their impulse. He cherishes them, he cultivates them
in his private life; but in state affairs he listens only to justice and sound
policy. And why? because he knows that the government was intrusted
to him only for the bappiness of society, and that, therefore, he ought
not to consult his own pleasure in the use he makes of his power. - He
tempers his goodness with wisdom; he gives to friendship his domestic
and private favours; he distributes posts and employments according to
merit; public rewards to services done to the state. In a word, he uses
the public power only with a view to the public welfare. All this is
comprehended in that fine saying of Lewis X1I.:—¢ A king of France
- does not revenge the injuries of a duke of Orleans.” .
~ §40. A political society is a moral person (Prelini. § 2) inasmuch as
it has an understanding and a will, of which it makes use for the conduct
of its affairs, and is capable of obligations and rights.  When, therefore,
a people confer the sovereignty on any one person, they invest him with

* The last words of Louis VI. to his son had done on similar occasions) that * 2 sin-
Louis VII. were—¢ Remember, my son, gle hour’s attention devoted by a prince to
that royalty is but a public employment, of the care of his state, is of more use and con-
which you must render a rigorous account to sequence than all the homage and prayers
him who is the sole disposer of crowns and he could offer up to God during his whole
sceptres.”” Abbe Velly’s Hist. of France, life.”’ The same sentiment is found in tha
Vol IIL p. 65. . Koran. Hist. of Timur-Bec, Book IL ¢h.xli,

Tineur-Bec declared (as he often before .

[*14]
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their understanding and will, and make over to him their obligations ay
rights, so far as relates to the administration of tbe state, and to the exer.
cise of the public authority. The sovereign, or conductor of the stale,
thus becoming "the depositary of the obligations and rights relative
government, in him is found the moral person, who, without absolutely -
ceasing to exist in the nation, acts thencelorwards ooly in him and by him, :
Such is the origin of the representative character attributed to the sove. *
reign. He represents the nation in all the affairs in which he may hap.
"pen to be engaged as a sovereign. It does not debase the dignity of the
greatest monarch to attribute to him this representative character; onthe
contrary, nothing sheds a greater lustre on 1t, since the monarch thys
unites in his own person all the majesty that belongs to the entire body
of the nation. . S ‘ o

§ 41. The sovereign, thus clothed with the public authority, with every
thing that constitutes the moral personalty of the nation, of course be-
comes bound by the obligations of that nation, and invested with it
rights. S . : '

§ 42. All that has been said in Chap.. IL. of the general duties of 2
nation towards itself particularly regards the sovereign. He is the de-
positary of the empire, and of the power of commanding whatever con- -
duces to the public welfare; he ought, therefore, as a tender and wise
father, and as a faithful administrator, to - watch for the nation, and take
care to preserve it, and render it more perfect; to better its state, and
to secure it, as far as possible, against every thing that threatens its safe-
1ty or its happiness. TR :

§ 43. Hence all the rights which a nation derives from its obligation
to preserve and perfect itself, and to improve its state, (see §§ 18, 20,
and 23, of this book); all these rights, I say, reside in the sovereign,
who is therefore indifferently called the conductor of the society, supe-
rior, prince, &c. _ -
~ *§ 44. We have observed above, that every nation ought to know it-
self. This obligation devolves on the sovereign, since it is he whois to
watch over the preservation and perfection of the nation. The duty
which the law of nature here imposes on the conductors of nations, is of
extreme importance, and of considerable extent. They ought exactly .
to know the whole country subject to their authority; its qualities, de-
fects, advantages, and 'situation with regard to the neighbouring states;
and they ought to acquire a perfect knowledge of the mauners and gene-
ral inclinations of their people, their virtues, vices, talents, &c. All
these branches of knowledge are nccessary to enable them to govern
properly.

§ 45. The prince derives his authority from the nation; he possesses
just so much of it as they have thought proper to intrust him with.* If

* Neque enim se princeps reipublice et
singuloram dominum arbitrabitur, quamvis,
_assentatoribus id in aurem insusurrantibus

sed rectorem mercede a civibus designata,’

quam augere, nisi ipsis volentibus, nefas ex-

[*15] .

istimabit. Ibid.c. v.—From this principle
it follows that the mation is superior to the
sovereign.  Quod caput est, sit principi per-
suasuin, totius reipublicee majorem quam ip-
sius unius auctoritatem esse : neque pessimis
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the nation has plainly and simply invested him with the sovereignty, with-
out limitation or division, he is supposed to be invested with all the pre-
‘rogatives, without which the sovereign command or authority could not
be exerted in the manner most conducive to the public welfare. These
are called regul prerogatives or the prerogatives of majesty. -

§ 46. But when the sovereign power is limited and regulated by the
fundamental laws of the state, those laws show the prince the extent and
bounds of his power, and the manner in which he is to exertit. The
prince is therefore strictly obliged not only to respect, but also to support
them. The constitution and the fundamental laws are the plan on which
the nation has resolved to labour for the attainment of happiness; the ex-
ecution is intrusted to the prince. Let him religiously follow this plan;
let him consider the fundamental laws as inviolable and sacred rules; and
remember that the moment he deviates from them, his commands be-
come unjust and are but a criminal abuse of the power with which he is
intrusted. He is, by virtue of that power, the guardian and defender of
the laws: and while it is his duty to restrain each daring violator of them,
ought he himself to trample them under foot*? :

*§ 47. If the prince be invested with the legislative power, he may,
according to his wisdom, and when the public advantage requires it,
abolish those laws that are not fundamental, and make new ones. (See
what we have said on this subject in the preceding chapter, § 34.)

- § 48. But while these laws exist, the sovereign ought religiously to
maintain and observe them. They are the foundation of the public tran-
quillity, and the firmest support of the sovereign authority. ~ Every thing
is uncertain, violent, and subject to revolutions, in those unhappy states
where arbitrary power has placed her throne. Tt is therefore the true
interest of the prince, as well as his duty, to maintain and respect the laws;
he ought to submit to them himself. We find this truth established in
a piece published by order of Lewis XIV. one of the most absolute
princes that ever reigned in Europe. ¢ Let it not be said that the sov-
ereign is not subject to the laws ol his state, since the contrary proposi-
tion is one of the truths of the law of nations, which flattery has some-

hominibus credat diversum affirmantibus gra-
tificandi studio ; que magna pernicies est.
Ibid. T
*In some countries, formal precautions
are taken against the abuse of power.—¢ Re-
flecting among other things (says Grotius,)
that princes are often found to make no scru-
ple of violating their promises under the stale
pretext of the public good, the people of
Brabant, in order to obviate that inconveni-
ence, established the custom of never admit-
ting their prince to the possession of the gov-
ernment without having previously made
with him a covenant, that, whenever he may
happen to violate the laws of the country,
they shall be absolved from the ‘oath of obe-

dience they had sworn to him, until ample
reparation be made for the outrages commit-
ted. The truth of this is confirmed by the
example of past generations, who formerly
made effectual use of arms and decrees to
reduce within proper bounds such of their
sovereigns as had transgressed the line of
duty, whether through their own licentious-
ness or the artifices of their flatterers. Thus
it happened to John the Second; nor would
they consent to make peace with him or his
successors, until those princes had entered
into a splemn engagement to secure the citi-
zens in the enjoyment of their privileges.”
Annals of the Netherlands, Book ii. note,
edit, A. p, 1797. :
[*16]
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times attacked, and which good princes have always defended, as a tute-
lar divinity of their states.*”’ ,

- § 49. But is it necessary to explain this submission of the prince to
the laws. First, he ought, as we have just seen, to follow their regula.
tions in all the acts of his administration. In the second place he is him-
sell subject, in his private affairs, to all the laws that relate to property,
I say, ¢“in his private affairs;”” for when he acts as a sovereign prince,
and in the name of the state, he is subject only to the fundamental laws,
and the law of nations. In the third place, the prince is subject to cer-
tain regulations of general polity, considered by the state as inviolable,
unless he be excepted in express terms by the law, or tacitly by a ne-
cessary consequence of his dignity. I here speak of the laws that relate to
the situation of individuals, and particularly of those that regulate the va-
lidity of marriages. These laws are established to ascertain the state of
families: now the royal family is that of all others the most important to
be certainly known. But, fourthly, we shall observe in general, with
respect to this question, that, if the prince is invested with a full, abso-
lute, and unlimited sovereignty, he is above the laws, which derive from
him all their force; and he may dispense with his own observance of
*them, whenever natural justice and equity will permit him.  Fifihly, as
to the laws relative to morals and good order, the prince ought doubt-
less to respect them, and to support them by his example. But,
sixthly, he is certainly above all civil penal laws. ~ The majesty of a sov-
ereign will not admit of his being punished like a private person; and his
functions are too exalted to allow of his being molested under pretence
of a fault that does not directly concern the government of the state.

§ 50. It is not sufficient thar the prince be above the penal laws: even
the interest of nations requires that we should go something farther.
The sovereign is the soul of the society; if he be not held in veneration
by the people, and in perfect security, the public peace, and the hap-
piness and safety of the state, are in continual danger. The safety of the
nation then necessarily requires that the person of the prince be sacred
and inviolable. The Roman peopld bestowed this privilege on the
tribunes, in order that they might meet with no obstruction in defending
them, and that no apprehension might disturb them in the discharge of

 their office. - The cares, the employments of a sovereign, are of much
greater importance than those of the tribunes were, and not less dan-
gerous, if he be not provided with a powerful’ defence. It is impossi-
ble even for the most just and wise monarch not to make mal-contents;
and ought the state to continue exposed to the danger of losing so valu-
able a prince by the hand of an assassin? The monstrous and absurd
doctrine, that a.private person is permitted to kill a bad prince, depriv-
ed the French, in the beginning of the last century, of a hero who was truly
the farther of his people:t Whatever a prince may be, it is an enor-

* A treatise on the right of the queen to  t Since the above was written, France has
several states gf the Spanish monarchy, 1667, witnessed a renewil of those horrors. She
in lf;nlo’.?[;art ii. p. 191, sighs at the idea of having given birth toa

] ,
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mous crime against a nation to deprive them of a sovereign whom they
think proper to obey.* ' ‘ o

§ 51. But this high attribute of sovereignty is no reason why the na-
tion should not curb an insupportable tyrant, pronounce sentence on

- himn (still respecting in his person the majesty of his rank), and withdraw

itself from his obedience. To this indisputable right a powerful repub-
lic owes its birth. The tyranny exercised by Philip II. in the Neth~
erlands excited those provinces to rise: seven of them, closely confede-
rated, bravely maintained their liberties, under the conduet of the heroes
of the House of Orange; and Spain, after several vain and ruinous ef-
forts, acknowledged them sovereign and independent states. If the au-
thority of the prince is limited and regulated by the fundamental laws,
the prince, on exceeding the bounds prescribed him, commands without
any right, and even without a just title: the nation is not obliged to obey
him, but may resist his upnjust attemps. As soon asa prince at-
tacks the constitution of the state, he breaks the contract which bound
the people to bim; the people become free by the act of the sovereign,
and can no longer view him but as an usurper who would load them with
oppression. This truth is ackowledged by every sensible writer, whose
pen is not enslaved by fear, or sold for hire. But some celebrated au-
thors maintain, that if the prince is invested with the supreme command
in a full and absolute manuer, nobody has a right: to resist him, much
less to curb him, and that nought remains for the nation but to suffer
and obey with patience. This is founded upon the supposition that
such a sovereign is not accountable to any person for the manner in
which be governs, and that if the nation might control ‘his actions and
resist him, where it thinks them unjust, his authority would no longer be
absolute; which would be contrary to this hypothesis. They say that
an absolute sovereign completely possesses all the political authority of
the society, which nobody can oppose; that, if he abuses it, he does ill
indeed, and wounds his conscience; but that his commands are not the
less obligatory, as being founded on a lawful right to command; that the
nation, by giving him absolute authority, has reserved no share of it to it-

monster capable of violating the majesty of
kings in the person of a prince, whom the
qualities of his heart entitle to the love of
his subjects and the veneration of foreigners.
[ The author alludes to the attempt made by
Damien to assassinate Louis XV.] Note,
edit. A. D. 1797, -

" * In Mariana’s work above quoted, I find
(chap. vii. towards the end) a remarkable in-
stance of the errors into which we are apt to
be led by a subtle sophistry destitute of sound
principles, That author allows us to poison
a tyrant, and even a public enemy, provided
it be done ‘without obliging him, either by
force or through mistake or ignoronce, to con-
cur in the act that causes his own death,—
which would be the case, for instance, in pre-
senting him a poisoned draught. For, (says

he,) in thus leading him to an act of suicide,
although committed through ignorance, we
make him violate the natural law which for-
bids each individual to take away his own
life; and the crime of him who thus unknow-
ingly poisons himself redounds no the real
author.—The person who administered the
poison.—Ne cogatur tantum sciens aut im-
prudens sibi conscire mortem; quod esse ne-
fas judicamus, veneno in potu aut cibo, quod
hauriat qui perimendus est, aut simili alia re
temperato. A fine reason, truly! . Was Ma-
riana disposed to insult the understandings of -
his readers, or only desirous of throwing a
slight varnish over the detestable doctiine
contained in that chapter>—Note, edit. Al
». 1797,

R
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self, and has submitted to his discretion, &e. W'e.mlgh;] be content1 ‘:l;h
answering, that in this lig.ht there is not any sovereign who 1s lc)gn:p e e]y
and fully absolute.” But in order to .re.move_all these vain su ]e lx)es, et
us remember the essential end of civil society. !s it not.tz ;‘om: in
concert for the common happiness of.all'? Was it not “clilth' t].nls) YIEW;
that every citizen divested himself of his rights, and resigne l'j iberty?
Could the society make such use of its .autho.rlty, as irrevoca ypto f\?r.
render itself and all its members to the discretion of a crue].ft)"rant. d.o,
certainly, since it would no longer possess any right 1tse1f1': if it were f13-
posed to oppress a pait of the citizens. .When, therefore, it con ers
the supreme and absolute government, without any express re-se;ve,h]t
is necessarily with the tacit reserve that the sovereign shall use it for the
safety of the people, and not for their ruin. -If he becomes the scourge
of the state, he degrades himself; he is no better than a_public enemy,
against whom the nation may and ought to defend itself; and if he hasf
carried his tyranny to the utmost] height,- why should even the life o
so cruel and perfidious an enemy be spared? Who should presume to
blame the conduct of the Roman senate, that declared Nero an enem

is country? . : ) .

° %ut it is o)f’the utmost importance to observe, that this judgment can
only be passed by the nation, or by a body which represents it, and that
the nation itself cannot make any attempt on the person of the sove-
reign, except in cases of extreme necessity, and when the prince, by
violating the laws, and threatening the safety of his people, puts 'hlmself
in a state of war against them. It is the person.of the sovereign, not
that of an unnatural tyrant and a public enemy, that the interest of the
nation- declares sacred and inviolable. 'We seldom see such monsters
as Nero. Inthe more common cases, when a prince violates the fun-
damental laws; when he attacks the liberties and privileges pf his sgb-
jects; or (il he be absolute) when his government, without being c_amed
to extreme violence, manifestly tends to the ruin of the nation; it may
resist him, pass sentence on him, and withdraw from his obedience;
but though this may be done, still his person should be spared, and that
for the welfare of the state*. _ It is above a century since the English

* Dissimulandum censeo quatenus salus
publica patiatur, privatimque corruptis mo-
ribus princeps contingat : alioquin si rem-
publicam in periculum vocat, si patrie reli-

summra ad se tapxit, regio tantum nomine
dbstinens dum ille vixit.. Mariana, de Rege
et Regis Institut. Lib. i. e. iii.

gionis contemptor existit, neque medicinam
ullam recipit, abdicandum judico, alium sub-
stituendum § quod in Hispania non semel
fuisse factum scimus: quasi ferra irritata,
omnium telis peti debet, cum, humanitate
abdicata, tyrannum induit. Sic Petro rege
bb immanitatem dejecto publice, Henricus
ejus frater, quamvis ex impari matre, regnum
obtinuit. 8ic Henrico hujus abnepote ob ig-
naviam pravosque mores abdicato procerum
suffragiis, primum Alfonsus ejus frater, rec-
te an secus non disputo, sed tamen in tenera
®tate rex est proclamatus : diende Alfonso,

isabetha ejus soror, Henrico invito , rerum

To this authority, furnished by, Spain, join
that of Scotland, proved by the letter of the
barons to the pope, dated April 6, 1320, re-
questing him to prevail on the king of Eng-
land to_desist from his enterprises against
Scotland. After having spoken of the evils
they had suffered from him, they add—A
quibus malis innumeris, ipso juvante qui post
vulnera medetur et sanat, liberati sumus per
serenissimum principem regem et dominum
nostrum, dominum, Robertum, qui pro po-
pulo et hereditate suis de manibus inimico-
rum liberandis, quasi alter Moccabzus aut |
Josue, labores et tzdia, inedias et pericu~
la, leto sustinuit animo. Quem etiam di-
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*took up arms against their king, and obliged him to descend from the
throne. = A set of able enterprising men, spurred on by ambition, took
advantage of the terrible ferment caused by fanaticism and party spirit;
and Great Britain suffered her sovereign to die unworthily on a scaffold.
The nation coming to itselfl discovered its former blindness. - If, to this
day, it still annually makes a solemn atonement, it is not only, from the
opinion that the unfortunate Charles I. did not deserve so cruel a fate,
but, doubtless, from a conviction that the very safety of the state re-
quires the person of the sovereign to be held sacred and inviolable, and
that the whole nation ought to render this maxim venerable, by paying
respect to it when the care of its own preservation will permit.

Oue word more on the distinction that is indeavoured to be made here
in favour of an absolute sovereign. Whoever has well weighed the

force of the indisputable principles we have established, will be con-.

vinced, that when it is necessary to resist a prince who has. become a
tyrant, the right of the people is still the same, whether that prince was
made absolute by the laws, or was not; because that right 1s -derived
from what is the object of all. political society—the safety of the nation
which is the supreme law*. But, if the distinction of which we are
treating is of no moment with respect to the right, it can be of none in
practice, with respect to expediency. As it is very difficult to oppose

an absolute prince, and it cannot be done without raising great distur-

vina dispesitio, et (juxta leges et consu-
etudines nostras, quas usque ad mortem
sustinere volumus) juris successio, et debi-
tus nostrorum consensus et assensus nostrum
fecerunt principem atque regem : cui, tan-
quam illi per quem salus in populo facta est,
pro nostra. libertate tuenda, tam jure.quam
meritis tenemur, et volumus in omnibus ad-
hzrere. Quem, si ab inceptis desistet, regi
Anglorum aut Anglis nos aut regnum nos-
trum volens subjicere, tanquam inimicum
nostrum et sui nostrique juris subversorem,
statim expellere nitemur, et alium regem
nostrum, qui ad defensionem nostram suffi-
ciet, faciemus: quia, quamdiu centum viri
remanserint, nunquam Anglorum dominio
aliquatenus volumus subjugari. Non enim
propter gloriam, divitias, aut honores pugna-
mus, sed propter libertatem solummodo,
fuam nemo bonus nisi simul eum vita amit-
tit.

¢In the year 1581 (says Grotius, Ann.
book IIL) “¢ the confederated provinces of
the Netherlands—after having for nine years
continued to wage war against Philip the
Second, without ceasing to acknowledge him
as their sovereign—at length solemnly depriv-
ed him of the authority he had possessed
over their country, because he had violated
their laws and privileges.”” The author af-
terwards observes, that ¢* France, Spain her-
self, England, Sweden, Denmark, furnish

. ol 1

instances of kings deposed by their people ;
so0 that there are at present few sovereigns
in Europe whose right to the crown rests on
any other foundation than the right which
the people possess of divesting their sover-
eign of his power when he makes an ill use
of it.”*

Pursuant to this idea, the United :

Provineces, in their justificatory letters on

that subject, addressed to the princes of the
empire and the king of Denmark—after hav-
ing enumerated the oppressive acts of the

king of Spain, added—¢* Then, by a mode

which has been often enough adopted even
by those nations that now live under kingly
government, we wrested the sovereignty
from him whoyse actions were all contrary
to the duty of a prince.’”” Ibid.—Note, edit.
A. D, 1797, ’
* Populi patroni non pauciora neque ‘mi-

nora presidia habent. Certe a republica, un-

de ortum habet regia potestas, rebus exigen-
tibus, regens in jus vocari potest, et, &i sani-
tatem respuat, principatu spoliari; neque ita
in principem jura potestatis transtulit, ut non

sibl majorem reservarit potestatem. Ibid. .

cap. vi. :

Est tamen solutaris cogitatio, ut sit prinei-
pibus persuasum, si republicam oppresserint,
si vitiis et fweditate intolerandi erunt, ea se

-

conditione vivere, ut non jure tantum, sed

cum laude et gloria, perimi
Note, edit. A. ». 1797,

possint. Ibid.—"
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bances in the state, and the most violent and _dangerous commotions, it
ought to be attempted only in cases of extremity, when the public mis.
ery is raised to such a height, that the people may say with Tacitus,
miseram pacem vel bello bene mutar, that 1t is b.etter to expose them-
selves to a civil war, than to endure them. But if the prince’s authority
‘be limited, if it in some respects depends on a senate, or a parliament
that represents the nation, there are means of resisting and curb.ing him,
without exposing the state to violent shocks. 'When mild and innocent
remedies can be applied to the evil, there can be no reason for waiting
until it becomes extreme. L :
§ 52. But however limited a prince’s authority may be, he is com
monly very jealous of it; it seldlom hapgens that be papemly suffers re-
sistance, and peaceably submits to the judgment of his people. Can
he want support, while he is the distributor of favours? .W'e see too
many base and ambituous souls, for whom the state of *a rich and dec-
orated slave has more charms than that of a modest and virtuous citizen.
It is therefore always difficult for a nation to resist. a prince and pro-
nounce sentence on his conduct, without exposing the state to dangerous
troubles, and to shocks capable of overturning it. This has sometimes
occasioned a compromise between the prince and the subjects, to sub.
mit to the decision of a friendly power all the disputes that might arise
between them. Thus the kings of Denmark, by solemn treaties, for-
merly referred to those of Sweden the differences that might arise be-
tween them and their senate; and this the kings of Sweden have also
done with regard to those of Denmark. The princes and states of West
Friesland, and the burgesses of Embden, have in the same manner con-
stituted the republic of the United Provinces the judge of their differ-
ences. The princes and the city of Neufchatel established, in 1406,
the canton of Berne perpetual judge and arbitrator of their disputes.
Thus also, according to the spirit of the Helvetic confederacy, the en-
tire body takes cognizance of the disturbances that arise in any of the
::ion(ederated states, though each of theun is truly sovereign and indepes-
ent. : : :
'.§ 53. As soon as a nation acknowledges a prince for its lawful sove-
reign, all the citizens owe him a faithful obedience. He can neither
govern the state, nor perform what the nation expects from him, if he be
not punctually obeyed. Subjects then have no right, in doubtful cases,
to examine the wisdom or justice of their sovereign’s commands; this
examination belongs to the prince: his subjects ought to suppose (if
there be a possxb]hty of supposing it} that all his orders are just and sal
utary: he alone is accountable for the evil that may result from them.
§ 54. Nevertheless this ought not to be entirely a- blind obedience.
No engagement can oblige, or even authorise, a man to violate the law
of nature. Al authors who have any regard to conscience or decency,
agree that no one ought to obey such commands as are evidently con
trary to that sacred law. Those governors of places, who bravely re-
fused to execute the barbarous orders of Charles IX. on the memorable
day of St. Bartholqmew, have been universally praised; and the court
dld[;xgi ]dare to punish them, at least openly. ‘¢ Sire,” said the brave

e,
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Orte, governor of Bayonne, in his letter, « I have communicated your
Majesty’s command to your faithful 1nhabx§ants and warriors in the garri-
son; and I have found there only good citizens and brave soldiers, but
not a single executioner: wherefore both they and I most humbly entreat
your Majesty to be pleased to employ our hands and our lives in things
that are possibley however hazardous they may be: and we will exert our-
selves to the last drop of our blood in the execution of *them.”* The
Count de Tende, Charny, and others, replied to ‘those who brought
them the orders of the court, ¢¢ that they bad too great a respect - for the
king, to believe that such barbarous orders came from him.”

It is more difficult to determine in what cases a subject may not only
refuse to obey, but even resist a sovereign, and oppose his violence by
force. 'When a sovereign does injury to any one, he acts without any
real authority; but we ought not thence to conclude hastily that the sub-
ject may resist him. The nature of sovereignty, and the welfare of the
state, will not permit citizens to oppose a prince whenever his commands
appear to them unjust or prejudicial. ~ This would be falling back into a
state of nature, and rendering government impossible. A subject ought
patiently to suffer from the prince doubtful wrongs, and wrongs that are
supportable; the former, because whoever has submitted to the decision
of a judge, is no longer capable of deciding his own pretensions; and as
to those that are supportable, they ought to be sacrificed to the peace
and safety of the state on account of the great advantages obtained by
living in society. It is presumed, as matter of course, that every citi-
zen has tacitly engaged to observe this moderation; because; without it,
society could not exist. - But when the injuries are manifest and atrocious,
-—when a prince, without any apparent reason, attempts to deprive us of
life, or of those things, the loss of which would render life irksome, who
can dispute our right to resist him? Self-preservation is not only a nat-
ural right, but an obligation imposed by nature, and no man can entirely
and adsolutely renounce it.  And though he might give it up, can he be
considered as having done it by his political engagements, sincehe en-
tered into society only to establish his own safety upon a more solid ba-
siss The welfare of society does not require such a sacrifice; and, as
Barbeyrac well observes in his notes on Grotius, ** If the public interest
requires, that those who obey should suffer some inconvenience, it is no
less for the public interest that those who command should be afraid of
driving their patience to the utmost extremity.”’t The prince who vio-
lates all laws, who no longer observes any measures, and who would in
bis transports of fury take away the life of an innocent person, divests
himself of his character, and is no longer to be considered in any other
light than that of an unjust and outrageous enemy, against whom his
people are allowed to defend themselves. "T'he person of the sovereign
18 sacred and inviolable: but he, who after having lost all the sentiments
of a sovereign, divests himself even of the appearances and exterior
conduct of a monarch, degrades himself: he no longer retains the sa-

* Mezeray’s History of France, vol. ii. p. 1107.
t De Jure Belli & Pacis, lib. I. cap. iv. § 11, n. 2, _
v [*22]



22 OF THE SOVEREIGN.

cred character of a sovereign, and cannot retain the prerogatives attach-
ed to that exalted rank. However, *if this prince is nota monster,—
if he is furious only against us in particular, and from the effects of 4
sudden transport or a violent passion; and is supportable to the rest of
the nation, the respect we ought to pay to the tranquillity of the state is
such, and the respect due to the sovereign majesty so powerful, that we
are strictly obliged to seek every other means of preservation, rather
than to put his person in danger.. Every one knows the example set by
Davyid: he fled,—he kept himself concealed, to secure himself from
Saul’s fury, and more than once spared the life of his persecutor,
‘When the reason of Charles VL. of France was suddenly disordered by
a fatal accident, he in his fury killed several of those who surrounded
him: none of them thought of securing his own life at the expense of
that of the king; they only endeavoured to disarm and secure him.
They did their duty like men of honour and faithful subjects, in expos-
ing their lives to save that of this unfortunante monarch: such a sacnifice
is due to the state and to sovereign majesty: furious from the derange-
ment of his faculties, Charles was not guilty; he might recover his heali,
and again become a good king. ‘ , C
§ 58. What has been said is sufficient for the intention of this work:
" the reader may see these questions treated more at large in many books
that are well known. We shall conclude this subject with an important
observation. A sovereign is undoubtedly allowed to employ ministers
to ease him in the painful offices of government; but he ought never to
surrender his authority to them. When a nation chuses a conductor, it
is not with a view that he should deliver up his charge into other hands.
Ministers ought only to be instruments in the hands of the prince; he
ought constantly to direct them, and continually endeavour to know
whether they act according to his intentions, If the imbecility of age,
or any infirmity, render him incapable of governing, a regent ought to be
nominated, according to the laws of the state: but when once the sove-
reign is capable of holding the reins, let him insist on being served, but
never suffer himself to be superseded. The last kings of France of the
first race surrendered the government and authority 1o the mayors of the
place: thus becoming mere phantoms, they justly lost the title and hon-
ours of a dignity of which they had abandoned the functions. The na-
tion has every thing to gain in crowning an all-powerful minister, for he
will improve that soil as his own inheritance, which he plundered whilst

he only reaped precarious advantages from it.
k3] .
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CHAP. V.

OF STATES ELECTIVE,

§ 56. Of elective states. P

§ 57. Whether elective kings are real so-
vereigns. N B ‘

§ 58. Of successive and hereditary states.
The origin of the right of succgssiun.

§ 59. Other origins of this right.

§ 60. Other sources which still amount to

the same thing. - .
" § 6l A nation may change the order of
the succession.

§ 62. Of renunciation.

SUCCESSIVE OR HEREDITARY, AND OF THOSE
CALLED PATRIMONIAL, o

§ 65. Indivisibility of sovereignties.

§ 66. Whoare to decide disputes respect-
ing the succession to a sovereignty, - °

§ 67. That the right to the succession
ought not to depend on the judginent of a
foreign power.

§ 68. Of states called patrimonial.

§ 69. Every true sovereignty is unaliena-
ble. . ;
§ 70. Duty of a prince who i3 empowered
to nominate his successor.

§ 63. The order of succession ought com-
monly to be kept. : ) .-
§ 64. Of regents.

§ 7). He must have at least a tacit ratifi-
cation. :

'§56. WE have seen in the preceding chapter, that it originally be-
longs to a nation to confer the supreme authority, and to chuse the per-
son by whom it is to be governed. If it confers the sovereignty on him
for his own person only, reserving to itself the right of chusing a suc-
cessor after the sovereign’s death, the state is elective. As soon as the
prince is elected according to the laws, he enters into the possession of
all the prerogatives which those laws annex to his dignity.
" § 57. It has been debated, whether elective kings and princes are real
sovereigns.  But he who lays any stress on this circumstance must have
only a very confused idea of sovereignty. The manner in which a
]{{]ince obtains his dignity has nothing to do with determining its nature,
e must consider, first, whether the nation itself forms an independent
society (see chap. 1), and secondly, what 'is the extent of the power it
has entrusted to the prince. Whenever the chief of an independant
state really represents his nation, he ought to be considered as a true
sovereign (§ 40), even though his authority should be limited in several
respects. ' ‘ N
§ 58. When a nation would avoid ihe troubles which seldom fail to ac-
company the election of a sovereign, it makes its choice for a long succes-
sion of years, by establishing the right of succession, or by rendering the
crown hereditary in a family, according to the order and rules that ap-
pear most agreeable to that nation. ‘The name of an Hereditary State
or Kingdom is given to that where the successor is appointed by the
same Jaw that regulates the successions of individuals. The Successive
Kingdom is that where a person succeeds according to a particular fun-
damental law of the state. " Thus the lineal succession, and of males
alone, is established in France, T '
-§ 59. The right of succession is not always the primitive establish-
ment of a pation; it may have been introduced by the concession of
another sovereign, and even by usurpation. But when it is supported

(24}
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by long possession, the people are considered as consen!igg to it; ang
1his tacit consent renders it lawful, though the source be vicious. It re.
sists then on the foundation we have alrea}dy pointed out—a foundation
that alone is lawful and incapable of being shaken, and to which we
must ever revert. S SR : :

§ 60. The same right, according to Grotius and the generality of
writers, may be derived from other sources, as conquest, or l!le nght of
a proprietor, who, being master of a country, should " invite inhabitants
to setile there, and give them lands, on condition of their acknowledg.
ing Lim and his heirs for their sovereigns. But as it is absurd 10 sup-
pose that a society of men can place themselves in subjection otherwise
than with a view to their own safety and welfare, and- still more .that
they can bind their posterity on any other footing, it ultimately amounts
to the same thing; and it must still be said that the succession is estab-
lished by the express will, or the tacit consent of the nation, for the
welfare and safety of the state. o :

§ 61. It thus remains an undeniable truth, that in all cases the suc-
cession is established or received jonly with a view to the public wel-
fare and the general safety. If it happen then that the order establish-
ed in this respect became destructive to the state, the nation would cer-
tainly have a right to change it by a new law. *Salus populi suprema
lex, the safety of the people is the supreme law; and this law is agreea-
ble to the strictest justice, the people having united in society only with
a view to their safety and greater advantage*.

This pretended proprietory right attributed to princes is a chimers,
produced by an abuse which its supporters would fain make of the laws
respecting private inkerilances. The state peither is nor can be a pat-
rimony, since the end of patrimony is the advantage of the professor,
whereas the prince is established only for the advantage of the statef.
The consequenceis evident: if the nation plainly perceives that the heir of
her prince would be a pernicious sovereign, she has a right to exclude him.

.

* Nimirum, quod publice salutis causa
et communi consensu statatum est; eadem
multitudinis voluntate, rebus exigentibus,
immutari quid obstat? MARIANA, 1bid. ¢, iv,

t When Philip Il. resigned the Nether-
lands to his daughter Isabella Clara Euge-

" nia, it was said (according to the testimony
of Grotius) that it was setting a dangerous
‘precedent, for a prince to treat free citizens
as his property, and barter them away like
domestic] slaves ; that, among barbarians,
indeed, the extraordinary practice sometimes
obtained of transferring governments by will
or donation, because those people were in-
capable of discerning the difference between
a prince and a master ; but that those,
whom superior knowledge enabled to dis-
tinguish between what is lawful and what
is not, could plainly perceive that the ad-
ministration of a state is the property of
the people (thence usually - denominated

[*35]
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res-publica); and that, as in every period
of the world, there have been nations who
governed themselves by popular assemblies,
or by a senate ; there have been others who
intrusted the general management of their
concerns to princes. For it 1s not to be im-
agined, it was added, that legitimate sover-
eignties have originated from any other
source than the consent of the people, who
gave themselves all up to a single person, or,
for the sake of avoiding the tumults and dis-
cord of elections, to a whole family ; and
those to whom they thus committed them-
selves, were induced by the prospect of hon-
ourable preeminence alone to accept a digni-
ty by which they were bound to promate the
general welfare of their fellow citizens in
preference to their own private advantage.
Hist. of the Disturbances in the
Netherlands, Book II.—Edit. 4. 8. 1797.
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. The authors, whom we oppose, grant this right to a despotic prince,
while they refuse it to nations. This is because they consider such a
prince as a real proprietor of the empire, and will not acknowledge that
the care of their own safety, and the right to govern themselves, still
essentially belong to the society, although they have intrusted them,
even without any express reserve, to a monarch and his heirs.  In their
opinion, the kingdom is the inheritance of the prince, in the same man-
ner as his field and his flocks—a maxim injurious to human nature, and
which they would not have dared to advance in an enlightened age, if
it had not the support of an authority which too often proves stronger
than reason and justice, v ‘ :

§62. A nation may, for the same reason, oblige one branch who re-

moves to another country, to renounce all claim to the crown, asa
daughter who marries a foreign prince. These renunciations, required
or approved by the state, are perfectly valid, since they are equivalent
to a law that such persons and their posterity should be excluded from
the throne..- Thus the laws of England have for ever rejected every
Roman *Catholic. ‘¢ Thus a law of Russia, made at the beginning of the
reign of Elizabeth, most wisely excludes from the possession of the
crown every heir possessed of another monarchy; and thus the law of
Portugal disqualifies every foreigner who lays claim to the crown by
right of blood*.” .- :
- Some celebrated authors, in other respects very learned and judicious,
have then deviated from the true principles in treating of renunciations.
They have largely expatiateddon the righis of children born or to be.
born, of the transmission of those rights, &c. But they ought to have
considered the succession less a property of the reigning family, than as
a law of the state. From this clear and incontestible principle, we ea-
sily deduce the whole doctrine of renunciations. Those required or ap-
proved by the state are valid and sacred: they are fundamental laws:
those not authorised by the state can-only be obligatory on the prince
who made them. They cannot injure his posterity, and he himsell may
recede from them in case the state stands 1n need of him and gives him
an invitation: for he owes his service to a people who had committed
their safety to his care. ~ For the same reason, the prince cannot lawful-
ly resign at an unseasonable juncture, to the detriment of the state, and
abandon in eminent danger a nation that had put itself under his caret.

§ 62. - In ordinary -cases, when the state may follow the established
rule without being exposed to very great and manifest danger, it is cer-
tain that every descendant ought to succeed when the order of succes-
sion calls him to the throne, however great may appear his incapacity
to rule by himself. This is a consequence of the spirit of the law that
established the succession: for the people had recourse to it only to
prevent the troubles which would otherwise be almost inevitable at ev-
ry change. Now little advances would have been made towards ob-

" * Spirit of Laws, Book xxvi. Chap. xxiii. sons for these regulations.
where may be seen very good political rea- 1 See further on.
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taining this end, if, at the death of a prince, the people were allowed to
examine the capacity of his heir, before they acknowledged him for
their sovereign. *¢ Whata door would this open for usurpers or mal-
contents! It was to- avoid these inconveniences that the order of suc-
cession was established; and nothing more wise.coul'd have been done,
. since by this means no more is 1equired than his being the king’s son,
and bis being actually alive, which can admit of no dispute: but on the
other hand, there is no rule fixed to judge of the capacity or incapacity
to reign*.” Though the succession was not established for the partic-
ular advantage of the sovereign and his family, but for that of the state,
the heir apparent has nevertheless a right, to which justice requires that
regard should be paid. His right is subordinate to that of the nation,
and to the safety of the state; but it ought to take place when the public
welfare does not oppose to it(23). : ' Lo

§ 64. *These reasons have the greater weight, since the law or the
state may remedy the incapacity of the prince by nominating a regent,
as is practised in cases of minority. This regent is, during the whole
time of his administration, invested with the royal authority; but he ex-
ercise it in the king’s name(24.) . -~ -

§ 65. The principles we have just established respecting the succes-
sive or hereditary right, manifestly shew that a prince has no right to dis
vide his state among his children. Every sovereignty, properly so call-
ed, is, in its own nature, one and indivisible, since those who have unit-
ed in society cannot be separated in spite of themselves. Those par-
titions, so contrary to the nature of sovereignty and the preservation of
states, have been much in use; but an end has been put to them, wher-
ever the people, and princes themselves, have had a clear view of their
greatest interest, and the foundation of their safety.

- But when a prince has united several different nations under bis
authority, his empire is then properly an essemblage of several societies
subject to the same head; and there exists no natural objection to his
dividing them among his children: he may distribute them, if their be

" neither law nor compact to .the contrary, and if each of those nations
consents to receive the sovereign he appoints for it. © For this reason,
France was divisible under the two first racest.. But being entirely
consolidated under the third, it has since been considered as a single
kingdom, it has become indivisible, and a fundamental law has declared
it so. - That law, wisely "provided for the preservation and splendour of
;?e kingdom, irrevocably unites to the crown all the acquisitions of its

ings. o o e -

§ 66. The same’ principles - will also furnish us with the solution of a.
celebrated qgestion. When the right of succession becomes uncertain
in"a successive or hereditary state, and two or three competitors lay
claim to the crown, it is asked, ¢ Who shall be the judge of their pre-

'

* Memorial in behalf of Madame de Lon- (24) Ante, p. 26, n.—C.
gueville, concerning the principality of Neuf-  + But it is to be observed that those par-
chattel, in 1672. - titions were not made without the approba-

Co(::.az."is;-% ﬂl-llc floctrind illustrated in 1 Bla. tion and consent of thg respectivept;tes. .

(*27]
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tensions?”  Some learned men, resting on the opinion that sovereigs
are subject to no other judge but God, have maintained that the compe-
titors for the crown, - while their right remains uncertain, ought either to
come to an amicable compromise, enter into articles among themselves,
chuse arbitrators, have recourse even to the drawing of lots, or, finally,
determine the dispute by arms; and that the subjects cannot in any man-
ner decide the question. One might be astonished thae celebrated au-
thors should have maintained such a doctrine. But since, even in spec-
ulative philosophy, there is nothing so absurd as not to have been advan-
ced by one or other of the philosophers,* what can be expected from
the human mind, when seduced by interest or fear? What! ina question
*that concerns none so much as the nation—that relates to a power es-
tablished only with a view to the happiness of the people—in a quarrel
that is to decide for ever their dearest interests, and their very safety—
are they to stand by as unconcerned spectators? Are they to allow
strangers, or the blind decision of arms, to appoint them a master, as a
flock of sheep are to wait till it be determined whether they are to be de-
livered up to the butcher, or restored to the care of their shepherd?.
But, say they, the nation has divested itself of all jurisdiction, by
giving itself up to a sovereign it has submitted ‘to the reigning family;
it has given to those who are descended from that family a right which
nobody can take from them; it has established them its superiors, and
can no longer judge them. Very well! But does it not belong to that
same nation to acknowledge.the person to whom its duty binds it, and
prevent its being delivered up to another? - And since it has established
the law of succession, who is more capable or has a better right 1o iden-
tify the individual whom the fundamental law had in view, and has point-
ed out as the successor? We may affirm, then, without hesitation, that
the decision of this grand controversy belongs.to the nation alone.
Even if the competitors have agreed among themselves, or have chosen
arbitrators, the nation is not obliged to submit to their regulations, unless
it has consented to the transaction or compromise—princes not acknow-
ledged, and whose right is uncertain, not being in any manner able to
dispose of its obedience. The nation acknowledges no superior judge
in an affair that relates to its most sacred duties,and most precious
rights, , o
Grotius and Puffendorf differ in reality but little from our opinion; but
would not have the decision of the people or state called a juridicial sen-
tence (judicium jurisdictionis). Welll be it so: we shull not dispute
about words. However, there is something more in the case thana mere
examination. of the competitors’ rights, in order to submit to him
who has the best. All the disputes that arise in society are to
be judged and decided by the public authority. As_soon as the right
of succession is found uncertain, the sovereign authority returns for a
time to the body of the state, which is to exercise it, either by itself,
or by its representatives, till the true sovereign be known. ¢¢The con-

;;ot*Ne‘SCio (;;uomodo nihil tam absurde dici rum. Cicero, de Divinat. Lib. ii-
esty quod nen dicatur ab aliquo philosopho- .-
12 [*28]
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test on this right suspending the functions in the person of the sovereign,
the authority naturally returns to the subjects, not for them to retain it,
but to prove on which of the competitors it lawfully devolves, and then
to commit it to his hands. It would not be difficult to support, by an
infinite number of examples, a truth so evident by the light of reason:
it is sufficient to remember that the states of France, after the death of
Charles the Faif’, terminated the famous dispute between Philip de Valois
and the King of England (Edward 111.), *and that those states, though
subject to him in whose favour they granted the decision, were never-
theless the judges of the dispute.”* - ,

Guicciardini, book XII, also shews that it was the states of Arragon
that decided the succession to that kingdom, in favour of Ferdinand,
grandfather of Ferdinand the husband of Isabella, queen of Castile, in
preference to the other relations of Martin king of Arragon, who assert-
ed that the kingdom belonged to them.¥ ' T ’

In the kingdom of Jerusalem also, it was the states that decided the
disputes of those who made pretensions to it; as is proved by several
examples in the foreign political history.} - : S

The states of the principality of Neufchatel have often, in the form,
of juridical sentence, pronounced on the succession to the sovereignty.
In the year 1707, they decided between a great number of competitors,
and their decision in favour of the king of Prussia was acknowledged by
all Europe in the treaty of Utrecht. ‘ RO

§ 67. The better to secure the succession in a certain and invariable
order, it is at present an established rule in all Christain states (Portugal
excepted), that no descendant of the sovereign can succeed to the crown,
unless he be the issue of a marriage that is conformable to the laws of
the country. As the nation has established the succession, to the nation
alone belongs the power of acknowledging those who are capable of suc-
ceeding; and consequently, on its judgment and laws alone must depend
g.:e g'alidity of the marriage of its sovereigns, and the legitimacy of their

irth. A . , : AR

If education had not the power of familiarizing the human mind to the
greatest absurdities, is there any man of sense who would not be struck
with astonishment ta see so many nations suffer the legitimacy and right
of their princes to depend on a foreign power? The court of Rome
has invented an infinite number of obstructions and cases of invalidity in
marriages, and at the same time arrogates to itself the right of judging
of their validity, and (_)f removing the obstructions; so that a prince of
1ts communion cannot in certain cases be so much his own master, as to
contract a marriage necessary to the safety of the state. Jane, the only
daughter of Henry 1V, kx.ng of Castile found this true by cruel experi-
ence. Some rebels published abroad that she owed her birth to Ber-
trand de la Cueva, the king’s favourite; and notwithstanding the declara-
tions a‘nfl last will of that prince, who explicitly and invariably acknow-

* Anewer in behalf of Madame de Lon + See the i i
; alf - same memorial, which quotes I'.
‘gi‘;elvvlclglx: :I:r:. memeral in behalf of Madame Labb»c"s Roygl a‘t)ridgerx’fent, !)pge 50!» &?‘ ‘
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ledged Jane for his daughter, and nominated her his heiress, they called
to the crown Isabella, Heory’s sister, and wife to Ferdinand *heir of Ar-
ragon. The grandees of Jane’s party had provided her a powerful re-
source, by negotiating a marriage between ber and Alphonsus, king of
Portugal: but as that prince was Jane’s uncle, it was necessary to obtain
a dispensation from the pope; and Pius II. who was in the interest of
Ferdinand and Isabella, refused to grant the dispensation, though such al-
liances were then very common. These difficulties cooled the ardour of
the Portuguese monarch, and abated the zeal of the faithful Castilians.
Every thing succeeded with Isabella, and the unfortunate Jane took the
yeil, in order to secure, by this heroic sacrifice, the peace of Castile.*

If the prince proceed and marries, notwithstanding the pope’s rufusal,
he exposes his dpomin'lons to the most fatal troubles. 'What would have
beceme of England, if the reformation had not been happily established,
when the pope presumed to declare Queen Elizabeth illegitimate, and
incapable of wearing the crown? .

A great emperor, Louis of Bavaria, boldly asserted the rights of
his crown in this respect. - In the diplomatic code of the law of nations
by Leibnitz, we find{ two acts, in which that prince condemns as an in-
vasion of the imperial authority, the doctrine that attributes to any oth-
er power but his own, the right of granting dispensations, and of judg- -
ing of the validity of marriages, in the places under his jurisdiction: but
he was neither well supported in bis life-time, not imitated by his suc-
cessors. ' A . .

§ 68. Finally, there are states whose sovereign may choose his succes-
sor, and even transfer the crown to another during his life: these are com-
monly called patrimonial kingdoms or states: but let us reject so un-
justand so improper an epithet, which can only serve to inspire some
sovereigns with ideas very opposite to those they ought to entertain. We
have shown (§ 61) that a state cannot be a patrimony. But it may hap-
pen that a nation, either through unbounded confidence inits prince, or for
some other reason, has intrusted him with the care of appointing his suc-
cessor, and even consented to receive, if he thinks proper, another sov-

* Itake this historical passage from M.
Du Port de Tertre’s Conspiracies. To him
Irefer ; for I have not the original historians
by me. However, I do not enter into the
question relating to the birth of Jane: this
would here ‘be of no use. The princess
had not been declared a bastard according
to the laws ; the king acknowledged her for
his daughter ; and besides, whether she was
or was not legitimate, the inconveniences
resulting from the pope’s refusal still. re~
moined the same with respect to her and
the king of Portugal.—Note, Edit. 1797.

. Y P. 154, Forma divortii matrimonialis
mter Johannem filium regis - Bohemiz et
Margaretham ducissam Karinthie. This
divorce is given by the emperor on account
of the impotency of the husband, per auc-
toritatem, says he, nobis rite debitam et

concessam.

P. 166. Forma dispensationis super affi-
nitate consanguinitatis inter Ludovicum mar-
chionem Brandenburg et Margaretham du-
cissam Karinthie, nec non legitimatio libe-
rorum procreandorum, facte per dom. Lu-
dovic. IV. Rom. imper. ‘

It is only human Jaw, says the emperor,
that hinders these imerriages intra gredus
affinitatis sanguinis, presertim intra fratres
et sorores. De cujus legis praceptis dis-
pensare soiummodo pertinet” ad auctorita-
tem imperatoris seu principis Romanorum,
He then opposes and condemns the opinion
of those who dare to say that these dispen-
sations depend on ecclesiastics. Both thig
act and the former are dated in the year
1341. Note, edit. A. p. 1797,
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ereign *from his bands.- Thus we see that Peter I Emperor of Russia,
nominated his wife to succeed him though he had children.

§ 69. But when a prince chooses his successor, or vyhen he cedes

“the crown to another,—properly speaking, he only nominates, by vir-
tue of the power with which he is, either expressly or by tacit consent,
intrusted—he only nominates, I'say, the person who is to govern the
“state after him. This neither is nor can be an alienation, properly so
“called. Every true sovereignty is in its own nature, unalienable.,. We
shall be easily convinced of this, if we pay attention to the origin and
end of political society, and of the supreme authority. A nation be-
comes incorporated into a society, to labour for the common welfare as it
shall think proper, and to live according to its own ‘laws. With this
view it establishes a public authority. If it intrusts - that authority toa
prince, even with the power of transferring it to other hands, this can
never take place without the express and unanimous consent of the citi-
zens, with the right of really alienating or subjecting the state to another
body politic: for the individuals who have formed this society, entered
into it, in order to live in an independent state, and not under a foreign
yoke. Let not any other source of this right be alleged in objection to
our argument, as conquest, for instance; for we have already shewn (§
60) that these different sources ultimately revert to the true principles
on which all just governments are founded.© While the victor does not
treat his conquest according to those principles, the state of war still in
some measure subsists: but the moment he places’it in a civil state, his
rights are proportioned by the principles of. that state. -

I know that many authors, and “particularly Grotius,* give long enu-
merations of the alienations of sovereignties. But the examples often
prove*only the abuse of power, not the right. And besides, the peo-
ple consented to the alienation, either willingly or by force. What
could the inhabitants of Pergamus, Bithynia, and Cyrene do, when their
kings gave them, by their last wills, to the Roman people? Nothing
remained for them, but to submit with a good grace to so powerful a
legatee. ‘To furnishan example capable of serving as an authority, they
should have produced an instance of a people resisting a similar bequest of
their sovereign, and whose resistance had been generally condemned as
unjust and rebellious. Had Peter I. who nominated his wife to suc-
ceed him, attempted to subject his empire to the grand signor, or to

~ some other neighbouring power, can we imagine that the Russians
would have suffered it, or that their resistance would have passed for a
revolt? We do not find in Europe any great state that is reputed
alienable. If some petty principalities have been considered as such, it
is because tl_ley were not true sovereignties. They were fiefs of the em-
pire, *enjoying a greater or less degree of liberty: their masters made a
traﬂic'of the rights they possessed over those territories: but they could
not. withdraw them from a dependence on the empire. o
. Liet us conclude then, that, as the nation alone has a right to subject

- itself to a foreign power, the right of really alienating the state can never

* Grofius De jure Belli et Pacis, Lib. I. chap. IIL § 12. o
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belong to the sovereign, unless it be expressly given him by the entire

body of the people.* ~Neither are we to presume that he possesses a

right to nominate his successor or surrender the sceptre to other hands,

—a right which must be founded on an express consent, on a law of-
the -state, or on long custom, justified by the tacit consent of the

people- o C .

§ 70. If the power of nominating his successor is intrusted to the

sovereign, he ought to have no other view in his choice, but the advan-

tage and safety of the state. He h'{mself was established only for this

end (§ 39); the liberty of transferrmg_his power to another could then

be granted to him only with the same view. It would be absurd to con-

sider it as a prerogative useful to the prince, and which he may turn to

his own private advantage. Peter the Great proposed only the welfare

of the empire when he left the crown to his wife. He knew that heroine

to be the most capable person to follow his views, and perfect the great

things he had begun, and therefore preferred her to his son, who was

still too young.  If we often found on the throne such elevated minds as

Peter’s, a nation could not adopt a wiser plan in order to insure to itself
a good government, than to intrust the prince, by a fundamental law,

with the power of appointing his successor. This would be a much

more certain method than the order of birth. The Roman emperors,

who had no male children, appointed a successor by adoption. To this

custorn Rome was indebied for a series of sovereigns unequalled in his- -
tory,—Nerva, Trajan, Adrian, Antoninus, Marcus Aurelius,—what

princes! © Does the right of birth often place such on the throne?

§ 71. We may go still farther, and boldly assert, that, as the safety of
{the. whole nation is deeply interested in so important a transaction, the
consent and ratification of the people or state is necessary to give it full
and entire effect,—at least their tacit consent and ratification.” If an em-
peror of Russia thought proper to nominate for his successor a person
notoriously unworthy of the crown, itis not at all probable that vast
empire would blindly submit to so pernicious *an appointment. And who
shall presume to blame a nation for refusing to run headlong to ruin out
of respect to the last orders of its prince?  As soon as the people sub-
mit to the sovereign appointed to rule over them, they tacitly ratify the
choice made by the last prince; and the new monarch enters into all the
rights'of his predecessor. ' ‘ ‘ “

* The pope opposing the attempt made On which occasion the French nobles unani-

upon England by Louis, the son of Philip
Augustus, and alleging, as his pretext, that
John had rendered hinself a vassel of the
holy see, received for answer, among other
arguments, ** that a sovereign had no right to
dispose of his states without the consent of
his barons, who were bound to defend them.,*’

mously exclaimed that they would, to their
last breath, maintain this truth, ‘¢ that no

rince can, of his own private will, give away
Ris kingdom, or render it tributary, and thus
enslave the nobility.””  Velly’s Hist. of

France, Vol. III. p. 491.
B [*33].”
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PRINCIPAL OBJECTS OF

CHAP. VI.-

PRINCIPAL OBJECTS OF A GOOD GOVERNMENT; AND FIRST TO PRO-
VIDE FOR THE NECESSITIES OF THE NATION,

§ 72. - The object of society points out the
duties of the sovereign.
He ought to procure plenty.

§ 73. 'To take care that ‘there be a suffi-

cient number of workmen.

§ 74. 'To prevent the emigration of those
that are useful. )

§ 75. Emissaries who entice them away.

§ 76. Labour and industry must be en-
couraged. - - | L

.§ 72. ArTER these observations on the constitution of the state,
let us now proceed to the principal objects of a good government. We
have seen above (§§ 41 and 42) that the prince, on his being invested
with the sovereign authority, is charged with the duties of the pation in
relation to government. In treating of the principal objects of a_ wise
admistration, we at once shew the duties of a nation towards itself, and
those of the sovereign towards his people. L

A wise canductor of the state will find in the objects of civil society
the general rule and indication of his duties. The society is established
with a view of procuring, to those who are its members, the necessaries,
conveniences, and even pleasures of life, and, in general, every thing nec-
essary to their happiness,—of enabling each individual peaceably to enjoy
his own property, and to obtain justice with safety and certainty—and, final-
ly, of defending themselves in a body againstall external violence (§ 15).
‘T'he nation, or its conductor, should first apply to the business of pro-
viding for all the wants of the people, and producing a happy plenty of
all the necessaries of life, with its conveniences, and innocent and lauda-
ble enjoyments(25).  As an easy life without luxury contributes
to the. happiness of men, it likewise enables them to labour with
greater safety and success after their own perfection, which is their
grand and principal duty, and one of the ends they ought to have in view
when they unite in society. ‘ : :
§ 73. To succeed in procuring this abundance of evéry thing, it is
necessary to take care that there be a sufficient number of able workmen
in every useful or necessary profession(26). An attentive application ‘
on the part of government, wise regulations, and assistance properly

granted, will produce this effect, without using constraint, which is a-

ways fatal to industry.

(25) Bee the general doctrine, that the
happiness of a people depends on the quan-
tity of productive labour and employment
and the consequent return of produce and
remuneratio'n, discussed at large, 2 Malthus
433; 2 Smlt}x, W. N.200; 2 Paley, Mort
Phil. 345; Sir J. Child on Trade, 167-8; and
Tucker on Trade, Part IL. Sections 4,7,8;
1 Chitty’s Commercial Law, 1, &c.—C.

(26) There were in England many en-
actments enforcing this supposed policy, and
prohibiting various workmen fiom leaving
the kingdom. See 5 Geo. I. ¢. 27; 23 Geo.
1IL ¢. 13; 14 Geo. IIL. c. 71; 4 Bla. Com
160. But, according to more modern policy’
these enactments were repealed by 5 Geo'
1V. ¢. 97—C.
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74. Those workmen that are useful ought to be retained in the state
to succeed in retaining them, the public authority has certainly a right to
use constraint, if necessary(27). Every citizen owes his personal ser-
vices to his*country; a mechanic in particular, who has been rear-
ed, educated, and in its bosom, cannot lawfully leave it, and carry
to a foreign land that industry which he acquired at home, unless his
country has no occasion for him(27), or be cannot there obtain the just
fruit of his labour and abilities. *Employment must then be procured
for him; and if, while able to obtain a decent livelihood in his own
country, he would without reason abandon it, the state has a right to de-
tain him(28). But a very moderate use ought to be made of this right,
and only in important or pecessary cases. Liberty is the soul of abili-
ties and industry: frequently a mechanic or an artist, after baving long
travelled abroad, is attracted home to his native soil by a natural affec-
tion, and  returns more expert and better qualified to render his country
useful services. If certain extraordinary cases be excepted, it is best
in this affair to practise the mild methods of protection, encouragement,
&c. and to leave the rest to that natural love felt by all men for the pla-
ces of their birth, ‘ ' . :

§ 75. As to these emissaries who come into a country to entice away
use(ul subjects, the sovereign has a right to punish them severely, and
has just cause of complaint against the power by whom they are em-
ployed. . o ‘
~In another place, we shall treat more particularly of the general ques-
tion, whether a citizen be permitted to quit the society of -which he is a
member. The particular reasons concerning useful workmen are suffi-
cient here. ' ‘

§ 76. The state ought to encourage labour, to animate industry(29),
to excite abilities, to propose honours, rewards, privileges, and so to or-
der matters that every one may live by his industry. In this particular,
England deserves to be held up as an example. .- The parliament inces-
santly attends to these important affairs, in which neither care nor ex-
pense is spared(30). - And do we not even see a society of excellent
citizens formed with this view, and devoting considerable sums to this
use? Premiums are also distributed in"Ireland to the mechanics who
most distinguish themselves in their profession. Can such a state. fail of
being powerful and bappy? ' . , : ‘ :

(27) See the English acts enforcing this Flack v. Holm, 1 Jac. & Walk. Rep. 405,
rule, 5 Geo. L c. 27; 23 Geo. IL ¢. 13; 14 and post, § 2:2, and Book II. § 108.—~C."
Geo. IIL. ¢. 71; 4 Bla. Com. 160; but re- . (29) Ante, § 72, note (25).—C. .
pealed by 5 Geo. IV. ¢. 97.—C. (30) How far the interference of the leg-

(27) See note (27) islature is advisable, and when—see the au-

(28) See also the power of preventing a thorities and arguments colleeted, 1 Chitty’s
wubject, or even a foreigner, going abroad. Commercial Law, 4 to 7, and post, §gs.j—C:

_ ' , T [*s4) ¢
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CHAP. VIL. .

OF THE CULTIVATION OF THE SOIL.(31)

honorable light. .
§ 81. The cultivation of the soil, a natur.
al obligation. .-
I § 82. Of public granaries.

§ 77. The utility of tillage(31).
" § 78. Regulations necessary in this respect
for the distribution of land. - ’
§ 79. For the protection of husbandmen.
§ 80. Husbandry ought to be placed in an
.

§ 77. Or all the arts, tillage, or agriculture, is doubtless the most use-
ful and necessary, as being the source when the nation derives its subsis-
tence(a). The cultivation of the soil causes it to produce an infinite in-
crease; it forms the surest resource, and the most solid fund of riches
and commerce, for a pation that enjoys a happy climate.

_ § 78. This object then deserves the utmost attention of the govern-
ment. The sovereign ought to neglect no means of rendering the land
under his jurisdiction as well cultivated as possible. He ought not to
allow either communities or private persons to acquire large tracts of
land, and leave them uncultivated. Those rights of common,’which de-
prive the proprietor of the free liberty of disposing of his land—which
will not allow him to inclose and cultivate *it in the most advantageous
mauner; those rights, I say, are inimical to the welfare of the state, and
ought to be suppressed, or reduced to just bounds. Notwithstanding the
introduction of private property among the citizens, the nation has still a
right to take the most effectual measures to cause the aggregate soil of

the country to produce the greatest and most advantageous revenue
possible(32). :

(31) As to the subject of this chapter, see

further authorities, Chitty’s Commercial Law,
Vol. I. Chap. 1.—C.

* (32) In England there are few legislative
enactments respecting the cultivation of the
soil or employment of its produce, each indi-
vidual being left to his own discretion; but to
prevent the injurious sale of farming produce,
thereby impoverishing the land, there is an

(@) { Tillage is not more useful to a
fit. The cultivation of the grou
industry ; and in an economic

express enactment enforcing public policy i
that respect. See 56 Geo. I1L ¢. 50,and its
recitals. ' In Framce there are express provi-
sions punishing individuals who suffer injuri-
ous weeds to seed on land to ‘the injury of
their neighbours, a regulation which would be
exceedingly salutary_ if introduced into_this
country—C, : .

state than’ any other art, which yields an equal pro-
nd, deserves no more protection, than any other branch of

al point of view none ought to recei uragement from
government, except what may B o Dromorty snd froe o

gard being had, merely to the
tance, what specific articles ar:
matter by what that value is

be derived from security of property and free trade } for re-
augmentation of the wealth of a country, it is of no impor-
e produced, but only how much value is created, nor can it

" D) represented, whether by money, shoes, or bread, so that the
valuelexists. Ifa yard of broad cloth will purchase a{mrrel o¥ flour, the cloth is, as valuable

2s the flour, and adds equally to the national w.

ton of iron, the production of th

ealth—a0 if & bale of cotion will purchase a

s e one ignot more desirable than that of the other: a.merchant
who imports a cask of hardware which h .
! e ean s
of twenty dollars on its cost abro; eannot afford to sell at less than at an advanc

and he produces as much utility

d, has added twenty dollars to the value of the hardware,

and ad i
manufactures twenty dollars wooy nd adds as much to the riches of a country, as he who

[*35]

h of hardware, or as he who raises grain of equal value. }
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§ 79. The government ought carefu]ly_ to avoid every thing capable
of discouraging the husbandman, or of dw.erting l}im from the labours
of agriculture. Those tagfes——those excessive and ill-propoitioned impo- .
sitions, the burtben of which falls almost entirely on the culiivators—and
the oppressions they suffer from the of.ﬁce_rs who levy them—deprive the
unhappy peasant of the means of cultivating the earth, and depopulate
the country.  Spain is the most fertile and worst cultivated country in
Europe.. The church there.possesses too much land; and the contrac-
tors for the royal magazines, being authorized to purchase at a low
price, all the corn they find in the possession of a peasant, above what
is necessary for the subsistence of himself and his family, so greatly dis--
courage the busbandman, that he sows no more corn than is barely nec<
essary for the support of his own household. Hence the frequent scar-
city in a country capable of feeding its neighbors. : :

§ 80. Awnother abuse injurious to agriculture is the contempt cast up-
on the husbandman. - The tradesmen in cities—even the most servile
mechanics—ithe idle citizens—consider him that cultivates the earth with
a disdainful eye; they humble and discourage himi; they dare 1o despise
a_profession that feeds the buman race—the natural employment of man.
A liule insignificant harberdasher, a tailor, places far beneath bim the
beloved employment of the first consuls and dictators of Rome! China
bas wisely prevented this abuse:: agriculture is there held in honour; and-
to preserve this happy mode of thinking, the emperor himself,: followed
by his whole-tourt, annually on a solemn day, sets his hand to the plough,
and sows a small piece of land. Hence China is the best cultivated
country in the world; it feeds an immense multitude of inhabitants wha
at first sight appear to the traveller too numerous for the space they ot-
cupy. : - e S

§ 81, The cultivation of the soil deserves the attention of the govern=
ment, not only on account of the invaluable advantages that flow from it,
butfrom its being an obligation imposed by nature on mankind. The whole
earth is destined to feed its inhabitants; but this it would be incapable of
doing i it were uncultivated. Every nation is then obliged by the law
of nature to cultivate the land that has fallen to its share; and it has no
right to enlarge its boundaries, or have recourse to the assistance of oth-
er nations, but in proportion as the land in-its possession is incapable of
furnishing it with necessaries. - Those nations {such as the anciens Ger-
‘mans, *and scme modern Tartars), who inhabit fertile countries, but dis-
dain to cultivate their lands, and - choose rather 1o live by plunder, are
wanting to themselves, are injurious to all their neighbours, and deserve
to be extirpated as savage and pernicious beasts. ‘T'bere are others,
who, 10 avoid labour, choose to live only by hunting, and their flocks.
This might, doubtless, be allowed in the first ages of the world, when
the earth, without cultivation, produced more than was sufficiens to feed
its small number of inhabitants. But at present, when the humen race
is 50 greatly multiplied, it could not subsist if all nations were disposed to
live in that manner. 'Those who still pursue this idle mode of life, usurp
nare extensive territories than, with a reasonable share of labour, they

would have occasion for, and have, therefore, no reason ta eomplahi. if
13 [*36
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other nations, more industrious and too closely confined, come to take
possession of a part of those lands.. Thus, though"thg conquest of the
civilized empires of Peru and Mexico was a notorious usurpation, the
establishment of many colonies on the continent of North America might,
on their confining themselves within just bounds, be extremely lawful.
The people of those extensive tracts rather ranged through than inhabit-

ed them. - .

- § 82. The establishment of public granaries is an excellent regulation
for preventing scarcity. But great care should be taken to preveut their
being managed with a mercautile spirit, and with views of profit. 'This
would be establishing a monopoly, which would not be the less unlaw-
ful, for its being carried on by the magistrate. These granaries should
be filled in times of the greatest plenty, and take off the corn that would
lie on the husbandman’s hands, or be carried in- too great:quantities to
foreign countries: they should be opened when corn is dear, and keep it
at a resonable price. Ifin a time of plenty they prevent that necessary
commodity from easily falling to a very low price, this inconvenience is
“more than compensated by the relief ‘they afford “in times of dearth: or
rather, it is no inconvenlence at all; for, when corn is sold extremely
cheap, the manufacturer, in order to obtain a preference, is tempted to
under sell his neighbours, by offering his goods at a price which he is af-
terwards obliged to raise (and this produces great disorders in commerce,
by putting it out of its course); or he accustoms himself to aw-easy life,
which he cannot [support ‘in harder times(a). It would be of advan-
tage to manufacturers and to commerce to have the subsistance of work-
men regularly kept at a moderate and nearly. equal price. In shor,
public granaries-keep in the state quantities of corn that would be sent
abroad at too cheap a rate, and must be purchased again, and brouglk
back at a very great expense after a bad harvest, which is a real loss to
the nation. . These establishments, however, do not hinder the_cor
trade. If the country one year with another, produces more than is su-
ficient for the support of her inhabitants, the superfluity will siill be sent
abroad; but it will be sent at a higher and fairer price. - ‘

- {a) { The best mode of preventing famine, i3 to avoid legislative interference with trade.
Public granaries must either bs subject to abstract, inflexible rules, or be placed under the
arbitrary direction of one man, orof a set of men 3 in both cases the nations must be worse
gerved, than if the corn trade were left to take care of itself, and to the operations of ind-
viduals, with _mmds rendered acute and watchful by their private interests. % ‘
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OF COMMERCE.

*CHAP. VIIL.

OF COMMERCE(33).
§ 83. Of home and foreign trade.
§ 84. Utility of the home trade.
" § 85, Utility of foreign trade. )
§ 86. Obligation to cultivate the home
trade. .
§ 87. Obligation to carry on foreign trade,
§ 88. Foundation of the laws of cotnmerce.
Right of buying. .
§ 89. Right of selling. ) .
§ 90. Prohibition of foreign merchandize.
§ 91. Nature of the right of buying.
. § 92. Every nation is to choose how farg
it will engage in commerce. .

§93. Ilow a nation acquires a perfect
right to a foreign trade,
§ 94. Of the simple permission of com-
merce. ‘ :
§ 95. Whether the laws relating to com-
merce are subject to prescription. '
§ 96. Imprescriptibility of rights founded
on treaty. = - . .
- § 97. Of monopolies, and trading compa-
nies with exclusive privileges. :
§ 98, Balance of trade, and attention of
overnmnut m this respect.
§ 99. Import duties.

§ 83. It is commerce that enables individuals and whole nations to
procure those commodities which they stand in need of, but cannot find
at home. Commerce is divided into home and foreign trade(34). The
former is that carried on in the state between the several inhabitants; the
latter is carried on with foreign nations. o ‘

§ 84. The home trade of a nation is of great use; it furnishes all the
citizens with the means of procuring whatever they want, as’ either ne-
cessary, useful, or agreeable; it causes a circulation of money, excites
industry, animates labour, and, by affording subsistence to a great num-
ber of people, contributes to increase the population and power of the
state. S S Co .
- § 85. The same reasons shew that the use of foreign trade, which is
more over attended with these two advantages:—!1. By trading with
foreigners, a nation procures such .things as neither nature nor art can
furnish in the country it occupies. And secondly, if its foreign trade be
properly directed, it increases the riches of the pation, and may become
the source of wealth and plenty. Of this the example of the Carthagi-
nians among the ancients, and that of the English and Dutch among the
moderns, afford remarkable proofs. Carthage, by her riches, counter-
balanced the fortune, courage, and greatness of Rome. Holland has
amassed immense sums in her marshes; a company of her merchants
possesses whole kingdoms in the East, and the governor of Batavia ex-
ercises command over the monarchs of India. To what a degree of
power and glory has England arrived! Formerly her warlike princes
and inhabitants made glorious conquests which they afterwards lost by
those reverses of fortune so frequent in war: at present, it is chiefly
commerce, that places in her hand the balance of Europe. )

* § 86. Nations are obliged to cultivate the home trade,—first, because

(33) See the authortities and doctrines on
the advantage of commerce and commercial
regulations, 1 Chitty’s Commercial Law, 1’
10 106.—C.

(84) To these are to be added the carry-

ing irade, formerly one of the principal
sources of British wealth and power. See
authorities, 1 Chitty’s Commercial Law, 7,
8, &c.—C. - : . .
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itis clearly demanstrated from the law of pature, Ehat mankind ought
mutually to assist each other, and, as far as in their power, contribute
to the perfection and happiness of their fellow-creatures: whence arises,
after the introduction of private property, the obligation to resign 10 of)-
ers, at a [uir price, those things which they have occasion for, and which
we do not destine for our owu use. Secondly, society being established
with the view that each may procure whatever things are necessary to
his own perfection and happiness—and a home trade being the means of
obtaining thern—the obligations to carry on and improve this trade are
derived from the very compact on which the society *was formed. Fi
nally, being advaniageous to the nation, it is a duty the people owe to
themselves, to make this commerce flourish. : T
- § 87. For the same reason, drawn from the welfare of the state, and
also to procure for the citizens every thing they want, a nation is oblig-
ed to promote and carry on a foreign trade. Of all the modern states,
England is most distinguished in this respect. ‘The parliament have
their eyes constantly fixed on this important object; ‘they effectually pro-
tect thé navigation of the merchants, and, by considerable bounties, fa-
vour the expartation of superfluous commodities and merchandizes. In
a very sesnsible production*, may be seen the valuable advantages that
kingdom has derived from such judicious regulations. B
§ 88. Let us now 'see what are the laws of nature and the rights of

nations in respect to the commerce they carry on with éach other.
Men are obliged mutually to assist-each other as much as possible; and
to contribute to the perfection’ and happiness of their fellow-creature:
(Prelim. § 10)(35); whence it follows, as we have said above (§ 86),
that, after the introduction of private property, it became a duty to sell
to each other, at a fair price, what the possessor himself has no occa-
sion for, and what is necessary to others; because, since that introduc-
tion of private property, no one can, by any other means, procure the
different things that may be necessary or useful to him, and calculated fo
render life pleasant and agreeable. _Nor, since right springs from ob-
ligation (Prelim. § 3), the obligation which we have just establishéd gives
every man the right of procuring the things he wants, by purchasing
them at a reasonable price from those who have themselves no occasion
for them(36). o K

- We have also seen” (Prelim. § 5) that men could not free themselves
from the authority of the laws of nature by uniting in civil society, and

.

¢35) See also 8. 13, and Id. note, ante.~—C, .

(86) The moral obligation of a nation, in
time of peace, to permit commercial inter-
course with other states, and to allow ether
states to buy her -surplus produce, or to sell

or exchange their own surplus produce, is’

illustrated in Mr. Pitt’s celebrated speech
in concluding the commercial treaty with
France in 1786, &c. 2 Smith’s W, of N., 226

to 252 ; Tucker’s Pamphlet Cui Bono, and 1
Chitty’s Commercial Law, 73 to 79. This
seems to be considered by the ablest writers
on the law of nations, to bea moral dutybut
of impejfect obligations so that in truth each
state has a right, when so disposed, to de-
cide any commercial intercourse with other
states. Id, ib. et supra.—C. ’

* Remarks on the Adrantages and Disadvantages of France and Great Britain with re-

spect to Commerce,

[*e8)
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that the whole nation remains equally subject to those laws in its natjon-

" al capacity; so that the natural and necessary law of nations is no other’
than the law of nature properly applied to nations or sovereign states
(Prelim. § 6): from all which it follows, that a nation has a right to
procure, at an equitable price, whatever articles it wants, by purchasing
them of other nations who have no occasion for them. This is the foun-
dation of the right of commerce between different nations, and, in par-
ticular, of the right of buying(36). . . :

§ 80. We cannot apply the samne reasouing to the right of selling such
things as we want to part with. Every man and every nation being perfect-
ly at liberty to buy a thing that is to be sold, or not to buy itand 10 buy it
of one rather than of another—the law of nature gives to no person what-
soever any kind of right to sell what belongs to him to another who does
not wish to buy it; neither has any nation the right of selling her commo-
dities or merchandize *to a people who are unwilling to have them.

§ 90.. Every state has consequently a right to prohibit the entrance
of foreign merchandize; and the nations that are affected by such pro-
hibition bave no right to complain of it;-as if they had been refused an
office of humanity(37). Their complaints would be ridiculous, since
their only ground of complaint would be, that a profit is refused to them
by that nation, who does not choose they should make it at her expense.
It is however, true, that if a nation was very certain that the prohibition
of hér merchandizes was mot founded on any reason drawn from the
welfare of the state that prohibited them, she would have cause to can-
sider this conduct as a mark of ill-will shown in this instance,. and to
complain of it on that'footing. DBut it would be very difficult for the
excluded nation to judge with certainty that the state had no solid or
apparent reason for making such a prohibition. - T .

§ 91. By the manner in which we have shewn a nation’s right to buy
of another what it wants, it is easy to see that this right is not one of those
called perfect, and that are accompanied with a right to use constraint.
Let us now distinctly explain the nature of a right which may give room
for disputes of a very serious nature.© You have a right to buy of oth-
ers such things as you want, and of which they themselves have no
need; you make application to me: I am not obliged to sell them to
you, if: I mysell have any occasion for them. In virtue of the natural
liberty which belongs to all men, it is I who am to judge whether I have
occasion for them myself, or can conveniently sell them to you; and you
have no right to determine whether I judge well or ill, because you have
1o authority over me. If I, improperly, and without any good reason,
refuse to sell you at a fair price what you want, I offend against my du-
Iy: you may complain of - this, but you must submit to it; and you can-
not attempt to force me, without violating my natural right, and doing

'

———

(36) See note 36, preceding page. er by exporting or importing prohibited goods,
(37) When such a prohibition has been permitted goeds without paying imposed
established, any vielation of it in general duties, Bird v. Appleton, 8 Term Rep.
subjects the ship and goods to seizure and 562;- Wigmore v. Reed, 5 Term. Rep.
confi cation, as n case of smuggling, wheth- 599; Holmon v. Johnson, Cowp. 344.—C.

(#39]
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me an injury. The right of buying the things we want is tlxex_1 only an
“imperfect right, like that of a poor man to receive alms of a rich man;
if the latter refuses to bestow it, the poor man may justly complain: byt
he has no right to take it by force. : o .

If it be asked, what a nation has a right. to do in case of extreme ne-
cessity,—this question will be answered in its proper place in the follow.
ing book, Chap. IX.. - ‘ e

§ 2. Since then a nation cannot have a natural right to sell her mer
chandizes to another that is unwilling to purchase them, since she has
only an imperfect right to buy what she wants of others, since it belongs
only to these last to judge whether it be proper for them to Sell or not;
and, finally, since commerce consists in mutually buying and ‘selling all
sorts of commodities, it is evident that it deperds on the will of any na-
tion to carry on commerce with another, or to let it alone. If she be
willing” to allow this to one, it depends on the nation to permit it under
such conditions as she shall think proper. For in permitting another
nation to trade *with her, she grants that other a right; and every one
is at liberty to aflix what conditions he pleases to a right which he grants
of his own accord (37). - : .
©-§ 93. Men and sovereign states may, by their promises, enter into a
perfect obligation with respect to each other, in things where 'nature has
imposed only an 4mperfect obligation. A nation, not having naturally
a perfect right to carry on a commerce with another, may procure it by
an agreement or treaty. This right is then required only by treaties,
and relates' to that branch of the law of nations termed conventional
(Prelim. § 24). The treaty that gives the right of commerce, is the
measure and rule of that right. ‘

- §94. A simple permission to carry on commerce with a nation gives
no perfect right to that commerce. Forif I merely and simply permit
you to do any thing, I do not give you any right to do it afterwards in
spite of me:—you may make use of my condescension as long as it lasts;
but nothing prevents me from changing my will. As then every nation
has a right to choose whether she will or will not trade with another, and
on what conditions she is willing to do'it (§ 92), il one nation has for 2
time permitted another to come and trade in the country, she is at lib-
erty, whenever she thinks proper, to prolibit that commerce—to res-

train it—to subject it to certain regulations; and. the people who before

carried it on cannot complain of injustice.

(37) With respect to commercial inter-

course with the colonies of a parent state of

Europe, all the European nations which have
formed settlements abroad have so appro-
priated the trade’ of those settlements to
themselves, either in ezclusively permitting
their own subjects to partake of it, or in
granting a monopoly to trading companies,
that the colonivs themselves cannot legall

carry on hardly any direct trade with other
powers ; consequently the commerce in
those possessions is not free to foreign na-

[*40]

tions ; and they are not even permitted to
land in the country, or to enter with their
vessels within cannon shot of the shore, ex-
cept only in cases of urgent necessity. ~This
has now become generally the understand-
ing and law of nations as regards colonies;
and the ships, &c. violating the rule are
liable to seizure. Marten’s Law of Na-
tions, 150 to 1523 Bird v. Appleton, 8 Term
Rep. 562 ; 1 Chitry’s Commercial Law, 7%
211 to 244, 470, 631.—C. ’
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. Let us ouly observe, that nations, as well as individuals, are obliged’
to trade_ together for the common benefit of the human race, because
mankind stand in need of each other’s assistance (Prelim. §§ 10, 11,
and Book 1. § 88) still, however, each nation remains at liberty to con-
sider, in particular cases, whether it be convenient for Ler to encourage
or permit commerce; and as our duty to ourselves is paramount 1o our
duty to others, if one nation finds hersell in such circumstances, that she
thinks foreign commerce dangerous to ‘the state, she may renounce and
prohibit it. ~ This the Chinese have done fora long time together. But,
again, it is ooly for very serious and important reasons that ber duty to
hersell should dictate such a reserve; otherwise, she could not refuse to
comply with the general duties of humanity. - , :
§ 95. We have seen what are. the rights that nations derive from na-
ture with regard to commerce, and how they may acquire others by trea-
ties: let us now examine whether they can found any on long custom.
To determine this question "in'a solid manner, it is necessary first to
observe, that ;there are rights which consist in a simple power: they are
called in Latin, jura mere.facultatis, rights of mere ability. 'They
are such in their own nature, that he who possesses them may use them
or not, as he thinks proper—being absolutely free from all restarint in
this respect; so that the actions that relate to the exercise of these
rights are acts of mere free will, that may be done or not done aecording
to pleasure. It is manifest that rights of this kind cannot be lost by
prescription, *on account of their not being. used, since prescription is
only founded on conseni legitimately presumed; and that, it I possess
a right which is of such a nature that I may or may not use 1t as 1
think proper, without any person having a right to prescribe to me on
the subject, it cannot be presumed, from my having long forborue to use
it, that I therefore intend to abandon it. - "T'his right is then imprescrip-
tible, unless 1have been forbidden or hindered from making use of it, and
have obeyed with sufficient marks of consent. . Let us suppose, for in-
stance, that I am entirely at liberty to grind my corn at any mill I please,
and that during a very considerable time, a century if you please, I have
made use of the.same mill:—as 1 bhave done in this respect what I
thought proper, it is not to be presumed, from this long-continued use of
_ the same mill, that I meant to deprive myself of the right of grinding at
any other; and consequently, -y right cannot be lost by prescription.
But now suppose, that, on my resolving to make use of another mill, the
owner of the former opposes it, and announces to me a prohibition; if I
obey his prohibition without necessity, and .without opposition, though I
have it in my power to defend mysell, and know my right, this right is lost,
because my conduct affords grounds for a legitimate presumption  that I
chose to abandon it.—Let us apply these principles.—Since it depends
onthe will of each nation to carry on commerce with another, or
ot to carry it on, and to regulate the manner in which it choo-
ses to carry it on (§ 92), the right of commerce is evidently a right

) (38) See further, Grotius, ) 158;. Puffen~ Com. Law, 80, 81.—C.".
dorf, B, 4, chap. 5,8 10, p. 168; 1 Chit. .

[%41]
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of mere ability (jus mere facultatis), a simple power,—and con-
sequently is imprescriptable. Thus, although two nations have trag-
ed together, without interruption, during a century, this .10119, Ausage.does
not give any right to either of them; nor is the one obl.lged on this ac-
count to suffer the other to come and sel.l its rpercha_ngiu_zes, or to buy
others:—they both preserve the dogble ng'ht of prohibiting the entrance
of foreign merchandize, and of selling their own whereyer people are
willing to buy them. Alihough the English have from time immemorial
been accustomed to get wine from Portugal, they are not on that account
obliged 1o continue the trade, and have not lost- the lll.)erty of purchas-
ing their wines elsewhere(40). A]lh_ough they have, in the same man-
ner, been long accustomed to sell their cloth in that kingdormn; they have
nevertheless, a right to transfer that trade to any other country: and
the Portuguese, on their part, are not obliged by this .long custom, either
to sell their wines to the English, or to purchase their cloths. If a na-
tion desires any right of commerce which shall no longer depend on the
will of another, she must acquire it by treaty(40). )

§ 96. What has been just said may be applied to the rights of com-

merce acquired by treaties.» If a nation has by this method procured
the liberty of selling certain merchandizes to apother, she does not lose
her right, though a great number of years are suffered’z to elapse wnho_ut
its being used; because ihis right is a simple power, jus mere facultatis,
*which she is at liberty to use or not, whenever she pleases. -
- Certain circumstances, however, may render a diﬂ“erent.decxs.lon nec-
essary, because they imply a change in the nature of the right in ques-
tion.. For instance, if it appears evident, that the nation granting this
right granted it only with a view of procuring a species of merchandize
of which she stands in need, and if the nation which obtained the right
of selling, neglects to furnish those merchandizes, and another offers to
bring them regularly, on condition of having an exclusive privilege,—it
appears certain that the privilege may be granted to the latter. Thus
the nation that had the right of selling would lose it, because she had not
fulfilled the tacit condition. - : B

§ 97. Commerce is a comnon benefit to a nation, and all her mem-
bers have an equal right to it Monopoly; therefore, in general, is con-
trary to the rights of the citizens.. However, - this rule has its excep-
tions, suggested even by the interest of the nation: and a wise government
may, in certain cases, justly establish monopolies. - There are commer-
cial enterprises that cannot be carried on without an energy that requires
considerable funds, which surpass the ability of individuals. There
are others that would soon become ruinous, were they not conducted
with great prudence, with one regular spirit, and according to well sup-
ported maxims and rules.. These branches of trade cannot be indiscri-

(40) This perpetual obligation to purchase
Port wines from Portugal in exchange for
British wool cloths was established by
the celebrated treaty of Methuen, A. D.
1708 (so0 called because concluded by Sir P.
Methuen,) with Portugal, A treaty which

{*42]

has been ceusured by some as evidently ad-
vantageous to Portugal and disadvantageous
to Great Britain, 2 Smith, W. N. 838 to
3413 Tucker on Trade, 356; and 1 Chitty's
Commercial Law, 619—C. -
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. minately carried on by individuals: companies are therefore formed, un-
der the authority of government; and these companies cannot subsist
without an exclusive privilege(41). I} is therefore advantagequs 1o the
nation to grant them: hence have arisen, in 'dlﬂ'erent countries, those
owerful companies that carry on commerce with the East.. When the
subjects of the United Provinces established th.er‘nse]ves in the Indies
on the ruin of their enemies the Portuguese, mdmc!ual merchants would
not have dared to think of such an arduous enterprise; and the state it-
self, wholly taken up with the defence of its liberty against the Span-
iards, had not the means of ‘attempting it. '

It is also certain beyond all doubt, that, whenever any individual of-
fers, on condition of obtaining an exclusive privilege, to establish a par-
ticular branch of commerce or manufacture which the nation has not the
means of carrying on, the sovereign may grant him such privilege.

But whenever any branch of commerce may be left open to the whole
nation, without producing any inconvenience or being less advantageous
to the state, a restriction of that commerce to a few privileged individuals
is a violation of the rights of all the other citizens. And even when such
a commerce requires considerable expenses to maintain forts, men of
war, &c., this being a national affair the state may defray those expen-
ses, and, as an encouragement to industry, leave the profits of the trade
to the merchants.  This is sometimes done in England.

§ 98. *The conductor of & nation ought to take particular care to en-
courage the commerce that is advantageous to his people, and to suppress

or lay restraints upon that which is to their disadvantage{42). Gold

(41) See the advantages and disadvanta-
ges resulting from commercial . companies
and foreign monopolies, and wpon coloniza-
tion in general, 1 Chitty’s Commercial Law,
631 to 689; and see some sensible observa-
tions on the Impolicy of Exclusive Compa-
nies, Evans on Statutes, Class III. title Insu-
rance, p. 231, Dr. Adam Smith, in- his
Wealth of Nations, Book IV. ¢. 7, p. 379,
&c. and Dean Tucker, in his Essay on Trade,
67 to 71 (but see 1d. 40, 41), admit, that, to
induce speculating and enterprising individu-
&ls to embark their cupitals In expensive un-
dertakings, probably generally beneficial in
the result, but which could not be pursued
by single individuals, it may be expedient
originally to afford them a monopoly; but
that, after they have acquired a liberal pro-
fit, the trade ought to be thrown open.
Again, when a country becomes too densely
populated, and many subjeets arc out of em-
ploy and restless, then there may be another
reason for encouraging the creation of foreign
companies.” “A celebrated diplomatist, and
an acute observer of human nature (M. Tal-
leyrand), has justly said that the art of put-
ting men into their proper places is, per-
haps, the first science of government; but

that of finding the proper place for the dis-.

conlented is assuredly the most difficult; and

14

the presenting to their imagination in a dis-
tant country, perspective views, on which
their thoughts and desires may fix themselves,
is one of the solutions of this difficulty. In
the developement of these motives which de-
termined the establishiment of the ancient co-
lonies we easily remark, that, at the very
time they were indispensable, they were vol-
untary; that they were presented by the go-
vernments as an allurement, not as a pun-
ishient, DBodies politic ought to reserve to
themselves the means of placing to advan-
tage, at a distance from their immediate seat,
that superabundance of citizens who
from' time to time {hreaten their tran-
quillity. Thus, with new wviews of life,
and the content springing -from the full-
employment of the aspiring  mind
of man, and under the influence of renewed
hope, the bad, the idle, and the turbulent
may be rendered useful members of saciety..
Our colonies, then, present such a field for -
the promotion of human happiness, such a
scope for the noblest purposes of philanthropy,
that we cannot be led to think their interests
will be overlooked by a wise legislature or
government—C. -
(42) This is a questionable poliey. It
has been laid down by some of the most
eminent writers on political economy, that

[*43]
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and silver having become the common sla_ndard of the value of all the
articles of commerce, the trade that brings into the state a greater quan-
tity of these metals than it carries out, is an advantageous trade; and,
on the contrary, that is a ruinous one, which causes more gold and silver
to be sent abroad, than it brings home. This is what is cglled the - bal-
ance of trade. The ability of those who bave the direction of it, con-
sists in making that balance turn in favour of the nation.

§ 99. Of all the measures that a wise government may take with this
view, we shall only touch here on import duties. (43) When the conduc-
tors of a state, without absolutely forcing trade, are nevertheless desirous of
diverting it into other chanvels, they lay such duties on the merchandizes
they would discourage, as will prevent their consumption. T hus, French
wines are charged with very bigh duties in England, while the duties on
those of Portugal are very moderate,~—because England sells few of her
productions to France, while she sells large quantities to- Portugal,
There is nothing in this conduct that is not very wise and extremely just;
and France has no reason to complain of it—every nation having an un-
doubted right to make what conditions she thinks proper, -with respect

to receiving foreizn merchandizes, and being even at liberty to refuse
taking them at all.

s

CHAP. IX.-

OF THE CARE OF THE PUBLIC WAYS OF COMMUNICATION, AND THE
RIGHT OF TOLL. o

§ 102, Tts rights in this respect..
§ 103, Foundation of the right of toll.
§ 104. Abuse of this right. v

‘§' 100. Utility of high-ways, cdnals, &c.
§ 10L  Duty of government in this res-
pect. .

§ 100. THE utility of highways, bridges, canals, and, in a word, of
all safe and commodious ways of commnication, cannot be doubted.

every active interference of the legislature

> mercial law, 410 7. .
with its subjects, by prohibiting or restrain-

But as regards the encouragement or dis-

ing any particular branch of honest labour,
or by encouraging any particular branch at
the expense of the others, whether in agri-
culture or commerce, has uniformly retarded
the advances of public opulence, and that the
sound policy of a legislator is not to impose
restrictions or regulations upon domestic in~
dustry, but rather to prevent them from be-
ing imposed by the contrivance or folly of
others. See 2Smith, W. N. 118, 125,201,
204; 31d. 183; Malthus, 196; 2 Paley,
Mor. Phil. 400, 402; 3 Hume, Hist. 403;
Sir. J. Child on Trade, 2d part, 46, 81, 86,
132, 154 to 164; and Buchanan’s Observa~
tions on Smith’s W. of N. 2d ed. vol. 4, page
156, 157; Introduc. 8 Lord Sheffield’s Stric-
tures on Navigation System, 3 Adolph. 163,
and see ante, chap. 6, and 1 Chitty’s Com-

couragement of any particular branch of trade,
there 1s another motive for interference which
powerfully influences, viz. the increasedf
revenue, for whenever the luxury or other
wish of the people introduces a foreign, or
even a domestic article to greater consump-
tion, a moderate charge upon the same,
though in a degree restrictive upon the con-
sumption, will in general bea proper tax.
Ibid.—C. : )

(43) This is a very slight allusion to the
very important regulation of import and ex-
port duties, bounties and drawbacks, which
since Vattal wrote, have become extensivé
branches of law, highly important to be stud-
ied.- See an attempt of the editor to arrangé
them, in 1 Chitty’s Commercial Law, Index,
titles Import and Export.—C.
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They facilitate the trade between one place and another, and render the
conveyance of merchandize less expensive, as well as more certain and
easy. The merchantsare enabled to sell ata better price, and obtam_the
preference; an attraction is held out to forexgner53 whose merchandizes
are carried through the country, and diffuse wealthin all the places through
which they pass. - France and Holland feel the happy consequences of
this from daily experience(44). . ,
. § 101 One of the principal things that ought to employ the attention
of the government with respect to the ‘welfare of the public in general,
and of trade in particular, must then relate to the high-ways, canals, &e.
in which nothing ought to be neglected to render them safe and commo-
dious. France is one of those states where this duty to the public is
discharged with the greatest attention and magnificence. *Numerous pa-
troles every where watch over the safety of travellers: magnificent roads,
bridges, and canals, facilitate the communication between one province
and another:—Lewis XIV. joined the two seas by a work worthy of the
Romans. : I

§ 102. The whole nation ought, doubtless, to contribute to such use-
ful undertakings. When therefore the laying out and repairing of high-
ways, bridges, and canals, would be too great a burden on the ordinary
revenues of the state, the government may oblige the people to labour at
them, or to contribute to the expense(45). The peasants in some of the
provinces of France, have been heard to murmur at the labours imposed
upon them for the construction of roads: but experience had no sooner
made them sensible of their true interest, than they blessed the author of
the undertaking. ‘

§ 103. The construction and preservation of all these works being
attended with great expense, the nation may very justly oblige all those to
contribute to them, who receive advantage from’ their use:(46) this is the

(44) But although, since Vattel wrote,
France greatly advanced in the improvement
of her roads, yet England has surpassed all
other nations in the facilities of internal inter-
course by new canals, rail-ways; and other
improvements sanctioned by the legislature.
With respect to which, see the enactments
and decisions, 2 Chitty’s Commercial Law,
127 to 141.—C.

(45) This position of a government’s right
1o oblige the people to labour on the roads as
thus stated, would startle an Englishman.
In England there is no such direct power.
The 34 Geo. 3. c: 74, s, 4, itis true, requires
cich occupier to send his carts and horses,
and labourers, to work on the roads; butthen
if he neglect to do so, he is subject only to a
Moderate penalty, just sufficient to enable the
surveyor to hire the like assistance elsewhere:
and as to men, even a pauper is subject to no
penalty for refusing to work, excepting that,
i he do so, he will not then be entitled to
Parochial relief. If he work, he is entitled
1o pay in money, or supply of proper food in
retwn for his labour.—C.

(46) As to the right to toll, &c. see Gro-
tius, B. Il chap. 2, § 14, p. 154 : Puffen-
dorf, B. 1L chap. 8, § 6. p. 29, 30; 1 Bla.
Com. 282; 1 Chitty’s Commercial Law, 103
to 1065 2 Id. 139, 140. 1t has been obszerv-
ed, that of all the taxes with which the in-
habitants of this country are burdened, there
is perhaps none so odious as the turnpike
duty. On the continent no such interruption
in travelling is experienced, and tolls have
been abolished on' the northern side of the
metropolis, London. - Lord Byron in his eu-
logy upon English roads, humerously ob~
serves —
¢ What a delightful thing ’s a turnpike road,
So smooth, so level, such a mode of shaving '
The earth, as scarce the eagle in the broad-
Air can accomplish with his wide wings wav-

ing.
Hed such been cut in Pheton’s time, the god
Had told his son to satisfy his craving
With the York mail—but onward as we
roll—
Surgit amari aliquid—the foll.”
Cant. x,78.—C.

[*44]
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legitimate origin of the right o_f toll. Itis just that a _traveller, and es-
pecially a merchant, who receives advantage from a bridge, a canal, orq
r ad, inhis own passage, and in the more commodious conveyance of his
merchandize, should help to defray the expense of the.se useful establis)-
ments, by a moderate contribution: and if the state thinks proper to ex-
empt the eitizens from. paying 1t, she is under no obligation to gratify
strangers in this particular. o Lo

§ 104. But alaw so just in its origin frequently degenerates into great
abuses. ‘T'here are countries where no care is taken of the highways,
and where nevertheless considerable tolls are exacted. = A lord of ama.
nor, who happens to possess a stripe of land terminating on a river,
there establishes a toll, though he is not at a farthing’s expense in keep-
ing up the navigation of the river, and rendering it convenient. Thisig
a manifest extortion, and an infringement of the natural rights of mao-
kind. For the division of lands, and their becoming private property,
could never deprive any man of the right of passage, when not the least
injury is done to the person through whose territory he passes. Every
man inherits this right from nature, and cannot justly be forced to pur-
chase it. (47). . :

But the arbitrary or customary law of nations at present tolerates this
abuse, while it is not carried to such an excess as to destroy commerce.
People do not, bowever, submit without difficulty, except in the case of
those tolls which are established by ancient usage: and the imposition of
new ones is often a source of disputes. The Swiss formerly made war
on the dukes of Milan, on account of some oppressions of this nature.
This right of tolls is also further abused, when the passenger is obliged
to contribute too much, and what bears no proportion to the expense of
preserving these public passages(43).

At present to avoid all difficulty and oppression, nations settle these
points by treaties. ‘

(47) This position requires explanation
and -qualification.  As respects a public navi-
gable river, every part of the navigable
stream must ever remain free and open from
its communication with the sea to its extreme
navigable point; but the absolute right to ap-
proach it on each side, can only be by public
and general ways. Consequently, if an indi-
vidual have land adjoining a river, he may
reasonably refuse permission.toany person to
g0 over it to approach the river, and demand
» any sum he thinks fit for the permission un-
less there be a public way overit. Nor have
the public any right at common law to tow
on the banks of an ancient navigable rivery
Ball v. Herbert, 3 Term Rep. 2533; though
it may exist by custom or prescription. Pierce

V. Fauconberge, 1 Burr. 292. In the absence
of such custom or prescription na right to ap-
proach a river ever private grounds exists.
Parthericke v. Mason, 2 Chitty’s Rep. 658;
Wyalt v, Thompson, 1 Esp. Rep. 252. BSo,
if a private individual make and repair a
bridge over a river, he may insist upon any
person using it paying him toll, as in the in-
stance of Putney and Fulbam bridge. In
these cases the demand of an exorbitant toll
may be illiberal, but is no more illegal thana
nation’s refusing to sell its superfluous pro-
duce, or to admitfree passage through its cown-

“try. ‘Theright to pass at a moderate toll 1 8

woral but imperfect right, ante,§ 91.—C.
(48) See n. 47, ante.
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OF MONEY AND EXCHANGE. *45

*CHAP. X.

OF MONEY AND EXCHANGE.(49).

§ 105. Fstablishment of money. . § 108. Hovy one nation may injure an-
§ 106. Duty of the nation or prince w:nh other in the article of coin.

respect to the coin. . § 109. _Of exchange and the laws'of com-
§ 107. Their rights in this respect. « | merce.

§ 105. In the first ages, after the introduction of private property,
people exchanged their superfluous commodities and eflects for those
they wanted. Afterwards gold and silver became the common standard
of the value of all things: and to prevent the people from being cheated,
the mode was introduced of stamping pieces ot gold and silver in the
name of the state, with the figure of the prince, or some other impression,
as the seal and pledge of their value. T'his institution is of great use and
infinite convenience: it is easy to see how much it facilitates commerce.
—Nations or sovereigns cannot therefore bestow too much attention on
an affair of such importance. ' ‘ -

§ 106. The impression on the coin becoming the seal of its standard
and weight, a moments reflection will convince us that the coinage of mon-
ey ought not to be left indiscriminately free to every- individual; for, by
that means, frauds would become too common—the coin would soon lose
the public confidence; and this would destroy a most useful institution.
Hence money is coined by the authority and in the name of the state or
prince, who are its surety: they ought, therefore to have a quantity of it
coined sufficient to answer the necessities of the country, and to take
care that it be good, that is to say, that its intrinsic value bear a just pro-
portion to its extrinsic or numerary value. :

It is true, that, in a pressing necessity, the state would have a right to
order the citizens to receive the coin at a price superior to its real value:
but as foreigners will not receive it at that price, the nation gains nothing
by this proceeding; it is only a temporary palliative for the evil, without
effecting a radical cure. This excess of value, added in an arbitrary
manner to the coin, is a real debt which the sovereign contracts with in-
dividuals: and in strict justice, this crisis of affairs being over, that mon-
ey ought to be called in at the expense of the state, and paid for in other
specie, according to the natural standard: otherwise, this kind of burthen,
laid on in the hour of necessity, would fall solely on those who received
this arbitrary money in payment, which would be unjust. Besides, ex-
perience has shewn that such a resource is destructive to trade, by des-
troying the confidence both of foreigners and citizens—raising in propor-
tion the price of every thing—and inducing every one to lock up or send
abroad the good old specie; whereby a temporary stop is put to the cir-

T —— e

(49) The modern law ‘of nations and the Com. 276 to 280; 4 Id. 84 t0 120; 1 Chitty’s
Biunicipal law of England, asto coin, bullion, Commercial Law, 534; 2 Id. 17910 187, and
aud money, will be found coliected in 1 Bla. statutes and decisions there collected.—C.
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culation of money. So that it is the duty of every nation and of every
sovereign to abstain, as much as possible, from so dangerous an experi.
ment, and rather to *have recourse to extraordinary taxes and contriby-
tions to support the pressing exigencies of the state.*

§ 107. Sincethe stateis surety for the goodness of the money and ts cur-
rency, the public authority alone has the right of coining it. Those
who counterfeit it, violate the rights of the sovereign, whether they make
it of the same standard and value or not. These are called false-coin-
ers, and their crime is justly considered as one of- the-most heinous na-
ture, for if they coin base money, they rob both the public and the
prince; and if they coin good, they usurp the prerogative of the sove-
reign. They will never be inclined to coin good money unless there be
a profit on the coinage: and in this case they rob the state of a profit
which exclusively belongs to it. In both cases they do an injury to the
sovereign; for the public faith being surety for the money, the sovereign
alone has a right to have it coibed. . For this reason the right of coinin
is placed among the prerogativesof majesty, and Bodinus relates, tthat Si-
gismund Augustus, King of Poland, having granted this privilege to the
Duke of Prussia, in the year 1543, the states of the country passed a de-
cree in which it was asserted that the king could not grant that privilege,
it being inseparable from the crown. The *same author observes, that,
although many lords and bishops of France had formerly the privilege of
coining money, it was still considered as coined by the king’s authority:

* In Boizard’s Treatise on Coin, we find

the following observations: ¢ It is worthy of
remark, that, when our kings debased the
coin, they kept the circumstance a secret from
the people:—witness the ordinance of Philip
de Valois in 1350, by which he ordered
Tournois Doubles to be coined 24. 5 1-3 gr.
fine, which was, in fact, a debasement of the
coin, In that ordinance, addressing the offi-
cers of the mint, he says—¢ upon the onth
by which you are bound to the king, keep
this affair as secret as ye possibly can, that
neither the bankers nor the others may, by
your means, acquire any knowledge of it:
for if, through you, it comes to be known,
you shall be punished for the offence in such
manner 2s shall serve as an example to oth-
ers,” ’—The same author quotes other simi-
lar ordinances of the same king, and one issved
by the Dauphin, who governed the kingdom as
regent during the captivity of King John, dat-
ed June 27, 1360, by virtue of which the
mint-masters directing the officers engaged in
the coinage to coin white Denicrs 1d. 12g7.
fine, at the same time expressly commanding
them to keep this order secret, ang, ¢ if an)br
person should make inquiry respecting their
standard, ‘to maintain that they were 24.
fine.”” Chap. xxix.

The kings [of France] had recourse to
this strange expedient in cases of urgent ne-
cessity: but they saw its injustice.~—The
same author, speaking of the debasement of

[*46) [*47]

. purpose.”’

coin, or the various niodes of reducing its
intrinsic value, says—¢ These expedientsare
but rarely resorted to, because they give oc-
casion to the exportation or melting, down of
the good specie, and to the introduction and
circufation of foreign coin—raise the price of
every thing—impoverish individuals—dimin- .
ish the revenue, which is paid in specie of
inferior value—and sometimes put a total
stop to commerce. This truth has been so
well understoed in all ages, that those princes
who had recourse to one or other of thess.
modes of debasing the coin in difficult times,
ceased to practice it the moment the neces-
sity ceased to exist. We have, on this sub-
ject, an ordinance of Philip the Fair, issued
m May, 1295, which announces, that, *“ The
king having reduced the coin both in fineness
and weight, and expecting te be obliged to
make a further reduction in order to retrieve
his affairs,—but knowing himself to be, in
conscience, responsible for the injury caused
to the state by such reduction,—pledges him-

_ self to the people of his kingdom, by solemn.

charter, that, assoon as his affuirs are retriev-
ed, he will restore the coin to its proper stand-
ard and value, at his own private’ cost and
expense, and will himself bear all the lossand
waste.  And, in addition to this engagement,
Dame Joan, Queen of France and Navarre,
pledges her revenues and dower for the same
Note, edit. A. 0. 1797, ,

t In his Republic, Book I. Chap. x.
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and the kings of France at last withdrew all these privileges, on account
of their being often abused. . o

108. From the principles just laid down, it is easy to conclude,
that if one nation counterfeits the rmoney of another, or if she allows and
protects false-coiners who presume to do it, she does that n.alion an inju-
ry. But commonly criminals of this class find no protection anywhere
—all princes being equally interested in exlerminating them(50).

§ 109. There Is another custom more modern, and of ‘no less use to
commerce than the establishment of coin, namely exchange, or the traffic
of bankers, by means of which a merchant remits immense sums from
one end of the world to the other, at a very trifling expense, and, if he
pieases, without risk. For the same reason that sov'ereigns are obliged
1o protect commerce, they are obliged to support this custom, by good
laws, in which every merchant, whether citizen or foreigner, may find

security.

In general it is equally the interest and the duty of every na-

tion to have wise and equitable commercial laws established in the coun-

try.. . °

i

T CHAP. XI.

SECOND OBJECT OF A GOOD GOVERNMENT,—TO PROpiJRE THE  TRUE

‘

§ 110. A nation ought to labour after its
own happiness.

§ 111. Instruction.

§ 112. Education of youth.

§ 113. Arts and sciences.

§114. Freedom of philosophical dsicussion.

§ 115. Love of virtue, and abhorrence of
vice to be excited. .

§ 116. The nation may hence discover the
intentions of its rulers.

§ 117. The state, or the public person,
ought to perfect its understunding and will.

HAPPINESS OF THE NATION.

TN

§ 118. And to direct the knowledge and
virtue of citizens to the welfare of the soci-
ety.

}; 119. Love for their country.

§ 120. Individuals.

§ 121. In the nation or state itself, and in
the sovereign. :

§ 122. Definition of the term country.

§ 123. How shameful and criminal to injure
our country. .

§ 124. The glory of good citizens,

Ex-
amiples. .

§ 110. LeT us continue to lay open the principal objects of a good gov-
ernment. What we bave said in the five preceding chapters rélates to the

" (50) This is a sound principle, which
eught to be extended so as to deny effect to
- any fraud upon the foreign nation or its sub-
Jects.  Butin England a narrow and immoral
policy prevails of not noticing frauds upon
the revenue of a foreign state. Roach v.
Edie, 6 Term. Rep. 425; Boucher v. Law-
rence, R. T. Hardw. 198; Holman v. John-
son, Cowp. 343; James v. Catherwood, 3
Dowl. & Ryl. 190. And so far has this nar-
fow doctrine been carried, in disgrace of this
country, that, in Smith v. Marconay, 2
Peake’s Rep. 81, it was held, that the maker

of paper in England, knowingly made by him
for the purpose of forging assignats upon the
same, to be exported to France. in. order to
commit frauds there on other persons, might

recover damages for not accepting such fpa—
per pursuant to contract. - So a master of an

English ship was even allowed to recover sal-

vage for bringing home his captured vessel, ,
by deceptively inducing the enemy to release

the vessel on his giving a ransom bill, pay-

ment of which he took care to countermand

in London. 2 Dodson’s R. 74.



47 SECOND OBJECT OF

.
care of providing for the necessities of the people, and procuring plenty
in the state: this is a point of necessity; but it is not sufficient for the
happiness of a vation.  Experience shews that a people may be ushap-
py in the midst of all earthly enjoyments, and in the possession of the
greatest riches. Whatever may enable mankind to enjoy a trve and
solid felicity, is a second object that deserves the most serious attention
of the government. Happiness is the point where centre all those duties
‘which individuals and nations owe to themselves; and this is the great
end of the law of nature. The desire of happiness is the powerful spring
that puts man in motion; felicity is the end they all have in view, and 1t
ought to be the grand object of the public will (Prelim. § 5). Itis
then the duty of those who form this public will, or of those who repre-
sent it—the rulers of the nation—to labour for the happiness of the peo-
ple, to watch continually over it, and to promote it to the utmost of their
power. Co : '

§ 111. *To succeed in this, it is necessary to instruct the people to
seek felicity where it is to be found; that is, in their own perfgction,—
and to teach them the means of obtaining it. The sovereign cannot,
then, take too much pains in instructing and enlightening his people, and in
forming them to useful knowledge and wise discipline. Let us leavea
hatred of the sciences to the despotic tyrants of the east: they are afraid
of having their people instructed, because they choose to rule over
slaves. But although they are obeyed with the most abject submission,
they frequently experience the effects of disobedience and revolt. A
Just and wise prince feels no apprehensions from the light of knowledege:
he knows that it is ever advantageous to a good government. If men of
learning know that liberty is the natural inheritance of mankind; on the
‘other hand, they are more fully sensible than their neighbours, how nec-
essary it is, for their own advantage, that this liberty should be subject
to a lawful authority:-—incapable of being slaves, they arc faithful sub-
jects. N ,_ '

§ 112. The first impressions made on the mind are of the utmost im-
portance for the remainder of life. In the tender years of infancy and
youth, the human mind and heart easily receive the seeds of good or
evil. Hence the education of youth is one of the most important affairs
that deserve the attention of the government. It ought not to be entire-
ly left to the fathers. The most certain way of forming good citizens
1s to found good establishments for public education, to provide them
with able masters—direct them with prudence—and pursue such mild
" and suitable measures, that the citizens will not neglect to take advan-
tage of them. How admirable was the education of the Romans, in the
flourishing ages of their republic, and how admirably was it calculated
to form great men! The young men put themselves under the patronage
of some illustrious person; they frequented his house, accompanied him
wherever he went, and equally improved by his instructions and exam-
ple:.thelr very sports and amusements were exercises proper. to form
soldle}rs. '_I‘he_ same practice prevailed at Sparta; and this was one of
the wisest institutions of the incomparable Lycurgus. That legislator

and[ iP‘ilxsil]osopher entered i}mc.). the most m’mgte details respecting the edu-
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cation of youth¥, being persuaded that on that depended the prosperity
and glory of his republic. o

§ 118.- Who can doubt that the sovereign—the whole nation—ought
to encourage the arts and sciences? To say nothing-of the many useful
inventions that strike the eye of every beholder;—literature and the po-
lite arts enlighten the mind and sgften the manners: and if study does not
always inspire the love of virtue,. it is lgecause it sometimes, and even too
often, unhappily meets with an incorrigibly vicious heart. The nation
and its conductors ought then to protect men of learning and great artists,
and to call forth talents by honours and rewards. - Let-the friends
of barbarism declaim against the sciences and polite arts;—let us, with-
out *deigning to answer their vain reasonings, content ourselves with ap-
pealing to experience. Let us compare England, France, Holland, and
several towns of Switzerland and Germany, to the many regions that lie
buried in ignorance, and see where we can find the greater number of
honest men and good citizens. It would be a gross error to oppose
against us the example of Sparta, and that of ancient Rome. They, it
is true, neglected curious speculations, and those branches of knowledge
and art that were purely subservient to pleasure and amusement; but the
solid and practical sciences—morality, jurisprudence, politics, and war,
were cultivated by them, especially by the Romans, with a degree of at-
tention superior to what we bestow on them.

In the present age, the utility of literature and the polite arts is pretty
generally acknowledged, as is likewise the necessity of encouraging
them. The immortal Peter I. thought that without their assistance he
could not entirely civilize Russia, and render it flourishing. In Eng-
land, learning and abilities lead to honour and riches. = Newton was hon-
oured, protected, and rewarded while living, and, after his death, his
tomb was placed among those of kings. France also, in this respect,
deserves particular praise; to the munificence of her kings she is indebt-
ed for several establishments that are no less useful than glorious. The
Royal Academy of Sciences diffuses on every side the light of know-
ledge and the desire of instruction. Lewis XV. furnished the means of
sending to search, under the equator and the polar circle, for the proof
of an important truth; and we at present know what was before only be-
lieved on the strength of Newton’s calculations. Happy will that king-
dom be, if the too general taste of the age does not make the people
neglect solid knowledge, to give themselves up to. that which- is merely
amusing, and if those who fear the light do not succeed in extinguishing
the blaze of science!

§ 114. 1 speak of the freedom of philosophical discussion, which is the
soul of the republic of letters.. What can genius produce, when trammelled
by fear? Can the greatest man that ever lived contribute much towards
enlightenihg the minds of his fellow-citizens, if he finds himself constantly
exposed to cavils of captious and ignorant bigots—if he is obliged to
be continually on his guard, to avoid being accused by innuendo-mongers
of indirectly attacking the received opinions? I know that liberty has

its proper bounds—that a wise government oughtto have an eye to the
——

* See Xenoi)lxon, Lacedemon. Respublica.

15 [*49]
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press, and not to allow the publication of scandalous productions, which
attack morality, government, or the established religion. But yet,
great care should be taken not to extinsuish a light which may afford the
state the most valuable advantages. Few men know how to keep a
just medium; and the office of literary censor ought to be intrusted to
none but those who are at once both prudent and enlightened. Why
should they search in a book for what the author does not appear to
have intended to put. into it?. And when a writer’s thoughts and dis-
courses are wholly employed on philosophy, ought *a malicious adver-
sary to be listened to, who would set him at variance with religion? So
far from disturbing a philosopher on account of -his opinions, the mag-
istrate ought to chastise those who publicly charge bim with impiety,
when in his writings he shews respect to the religion of the state. - The
Romans seem to have been formed to give examples to the universe.,
That wise people carefully supported the worship and religious ceremo-
nies established by law, and left the field open to the speculations of
philosophers. Cicero—a senator, a consul, an augur—ridicules super-
_ stition, attacks it, and demolishes it in his philosophical writings; and,
in so doing, he thought he was only promoting his own happiness and
that of his fellow-citizens: but he observes that *¢ to destroy superstition
is not destroying religion; for,” says he, ¢ it becomes a wise man to re-
spect the institations and religious ceremonies of his ancestors: and it is
sufficient to contemplate the beauty of the world, and the admirable or-
der of the celestial bodies, in order to be convinced of the existence of
an eternal and all-perfect being, who is entitled to the veneration of the
human race*.” And in his Dialogues on the Nature of the gods, be
introduces Cotta the academic, who was high-priest, attacking with
great freedom the opinions of the stoics, and declaring that be should
always be ready to defend the established religion from which he saw
the republic had derived great advantages; that neither the learned nor
the ignorant should make him abandon it: he then says to his adversary,
¢¢ These are my thoughts, both as pontiff and as Cotta. But do yon,
as a philosopher, bring me over to- your opinion by the strength of your
arguments: for a philosopher ought to prove to me the truth of the relig-

ion he would have me embrace, whereas I ought in this respect to be-
lieve our forefathers, even without prooft.”

Let us add experience to these examples and authorities.. Never did

a ph.ilosopher occasion disturbances in the state, or in religion, by his
opinions: they would make no noise among the people, nor ever otfend

* Nam, ut vere loquamur, superstitio fusa

per gentes oppressit omnium fere animos, at~
que ommium imbecillitatem occupavit . | . .
multum enim et nobismet ipsis et nostris pro-
futuri vide bamur, si eam funditus sustulisse-
mus, Nec vero (id enim diligenter intelligi
volo) superstitione tollenda religio tollitur.
Nom et majorum instituta tueri, sacris cere-
moniisque retinendis, sapientis est: et egse

eam suspiciendam, admirandamque hominum
generi, pulch.rltudo mundi, ordoque ceelestium
cogit confiteri. De Divinatione, lib. I1.

[*50]

+ Harum ego religionum nullam wnquam
contemnendam putavi: mibique ita persuasl,
Romulum auspiciis, Numam sacris constitutis,
fundamenta jecisse nostr civitatis, quz nun-
quam profecto sine summa platcatione Deo-
rum immortalium tanta esse potuisset. Hi-
bes, Balbe, quid Cotta quid pontifex sential.
Fac nunc ego intelligam, quid tu sentias: 3

! - te enim philosopho rationem accipere debeo
pretantem aliquam ®ternamque naturam, et

religionis; majoribus autem nostris, etiam
nulla ratione reddita, credere. De JNulure
Deorum, lib, 111.
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the weak, if malice or intemperate zeal did not take pains to discover a
pretended venom lurking in them. Itis by him who endeavours to place
the opinions of a great man in opposition *to the doctrines and worship
established by law, that the state is disturbed, and religion brought into
dauger. L '

§ 115. To instrut the nation is not sufficient:—in order to conduct it
to happiness, it is still more necessary to inspire the people with the
love onirtue, and the abhorrence of vice. Those who are deeply ver-
sed in the study of morality are convinced that virtue is the true and on-
ly path that leads to happiness; so that its maxims are but the art of liv-
ing happily; and he must be very ignorant of politics, who does nor per-
ceive how much more capable a virtious nation will be, than any other,
of forming a state that shall be at once happy, tranquil, flourishing, solid,
respected by its neighbours, and formidable to its enemies. The inter-
est of the prince must then concur with his duty and the dictates of his
conscience, in engaging him to watch attentively over an affair of such
importance. - Let him employ all his authority in order to encourage
virtue, and suppress vice: let the public establishments be all directed to
this end: let his own conduct, his example, and the diswibution of fa-
vors, posts, and dignities, all have the same tendency. Let him ex-
tend his attention even to the private life of the citizens, and banish from
the state whatever is only calculated to corrupt the manners of the peo-
ple. - It belongs to politics to teach him in detail the different means of
attaining this desirable end—to shew him those he should prefer, and
those he ought to avoid, on account of the dangers that might attend the
execution, and the abuse that might be made of them. - We shall here
only observe, in general, that vice may be suppressed by chastisements,
but that mild and gentle methods alone can elevate men to the dignity of
virtue: it may be inspired, but it cannot be commanded. - ‘

§ 116. It is an incontestable truth, that the virtues of the citizens con-
stitute the most happy dispositions that can be desired by a just and wise
government. Here then is an infallible criterion, by which the nation
may judge of the intentions of those who govern it. If they endeavour
to render the great and the- common people virtuous, their views are
pure and upright; and you may rest assured that they solely aim at the
great end of government, the happiness and glory of the nation. But if
they corrupt the morals of the people, spread a taste for luxury, effemi-
nacy, a rage for licentious pleasure—if they stimulate the higher orders
to a ruinous pomp and extravagance—beware, citizens! beware of those
corruptors! they only aim at purchasing slaves in order to exercise over
them an arbitrary sway. : '

If a prince "has the smallest share of moderation, he will never have
recourse to those odious methods, Satisfied withhis superior station and
the power given him by the laws, he proposes to reign with glory and safe-
ty; he loves his people, and desires to render them happy. But his
m.im'sters are in general impatient of resistance, and cannot brook the
slighest opposition: if he *surrenders to them his authority, they are more
haughty and intractable than their master: they feel not for bis people

the same love that he feels: *‘let the nation be corrupted (say they)
, [*51] [*52]
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provided it do but obey.” They dread the courage apd firmness inspir-
ed by virtue, and know that the distributor of_favours rules as e pleases
over men whose hearts are accessible to avarice. Thus a wretch who
exercises the most infamous of all professions, perverts the inclinations
of a young victim of her odious traffic; she prompts her to luxury and
epicurism; she inspires her with voluptuousness and vanity, in order
the more certainly to betray her to a rich seducer. This base and un-
worthy creature is sometimes chastised by the magistrate; but the mip-
ister, who is infinitely more guilty, wallows in wealth, and is invested
with honour and authority. Posterity, however, will do him justice, and
detest the corruptor of a respectable nation. : :
§ 117. I governors endeavored to fulfil the obligations whicl the law of
nature lays upon them with respect to themselves, and in their character
of conductors of the state, they would be incapable of ever giving into
the odious abuse just mentioned. Hitherto we have considered the ob-
ligation a nation is under to acquire knowledge and virtue, or to perfect
its understanding and will ;—that obligation, I say, we have considered
in relation to the individuals that compose a nation ; it-also belongs in
a proper and singular manner to the conductors of the state. , A nation,
wEile she acts in common, or in a body, is a moral person (DPrelim. § 2)
that has an understanding and will of her own, and is not less obliged
than any individual to obey the laws of nature (Book I. § 5), and to
improve her faculties (Book I. § 21.) That moral person resides in
those who are invested with the public authority, and represent the en-
tire nation. Whether this be the common council of the nation, an
aristocratic body, or a mounarch, this conductor and representative of the
nation, this sovereign, of whatever kind, is therefore indispensably oblig-
ed to procure all the knowledge and information necessary to govern
well, and to acquire the practice and habit of all the virtues suitable toa
sovereign. o L ,
. And as this obligation is imposed with a view to the public welfare,
he ought to divect all his knowledge, and all his virtues, to the safety of
the state, the end of civil society. - . o
§ 118. He ought even to direct, as much as possible, all the abilities,
the knowledge, and the virtues of the citizens to this great end; so that
they may not only be useful to the individuals who possess them, but al-
so to the state. This is one of the great secrets . in the art of reigning.
The state will be powerful and happy, if the good qualities of the sub-
Ject, passing beyond the narrow sphere of private virtues, become civie
virtues.  This happy disposition raised the Roman republic to the high-
est pitch of power and glory. co
§ 119. The grand secret of giving to the virtues of individuals a turn so
advantageous to the state, is to inspire the citizens with an ardent love for
their country. *It will then naturally follow, that each will endeavour to
serve the state, and to apply all his powers and abilities to the advantage
and glo'r¥ of the nation. This love of their country is natural .to al
men. T'he good and wise author of nature has taken care to bind them,
by a kind of instinct, to the places where they received their first breath,

an% ;g%r love their own nation, as a thing with which they are intimate-



A GOOD GOVERNMEXNT, &c. 53

ly connected.  But it often happens that some causes unhappiy weaken
or destroy this natural impression. ‘Lhe injustice or the severity of the
government too easily effaces it from the hearts of the subjects: canself-
Jove attach an individual to the affairs of a country where every thing is
done with a view to a single person?—far from it:—we see, on the con-
trary, that free nations are passionately interested in the glory and the
happiness of their country. Leg us call to mind the citizens 9f Rome
in the happy days of the republic, and consider, in modern times, the
English and the Swiss. . :
- §120. Thelove and affection a man feels for the state of whichheisa mem-
ber, as a necessary consequence of the wise and rational love he owes
to himself, since his own happiness is connected with that of his country.
This sensation ought also to flow from the engagements he has entered
into with society. He has promised to procure its safety and advantage
as far as in his power: and how can he serve it with zeal, fidelity, or
courage, if be has not a real love for it ? .
- §121. The nation in a body ought doubtless to love itself, and desire its
own happiness as a nation,- The sensation is too natural to admit of any
failurein, this obligation:, but this duty relates more particularly to the con-
ductor, the sovereign, who represents the nation, and acts in its name.
He ought to love it as what is most dear to him, to prefer it to every
thing, for it is the only lawful object of his care, and of his actions, in
every thing he does by virtue of the public authority. = The monster who
does not love his people is no better than an odious usurper, and de-
serves, no doubt, to be hurled from the throne. . There is no kingdom
where the statute-of Codrus ought not to be placed before the palace .
of the sovereign.  That magpanunous king of Athens sacrificed his life
for his people.* That great prince, and Louis.XII. are illustrious mo-
dels of the tender love a sovereign owes to his subjects. :
§ 122. The term, Country, seems to be pretty generally known: but as it
is taken in different senses, it may not be unuseful to give it here an ex-
act definition. It commonly signifies the State of which one is a member:
in this sense we have used it in the preceding *sections; and itis to be
thus understood in the law of nations. ; , ‘
- In a more confined sense, and more agreeably to its etymology, this
term signifies the state, or even more particularly the town or place,
where our parents had their fixed residence at the moment of our birth.
In this sense, it 1s justly said, that our country cannot be changed, and
always'remains the same, to whatsoever place we may afterwards remove.
A man ought to preserve gratitude and -affection for the state to which
he is indebted for his education, and of which his parents were mem-
bers when they gave him birth. But as various lawful reasons may
oblige him to choose another country,—that is, to become a member of
another society; so when we speak in general of the duty to our coun-

* His eountry being attacked by the Hera- ous, Codrus disguised himself, and, rushing
clidee, ' he consulted the oracle of Apollo; into the battle, was killed by one of the ene-
and being answered, that the people whose my’s soldiers.
chief should be slain, should remain victori-

. [+54]
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try, the term is 1o be understood as meaning the state of which a man s
an actual member; since it is the latter, in preference to every other
state, that he is bound to serve with his utmost saﬁ'orts. . .

§ 123. If every man is obliged to entertain a sincere love for his coun.
try, and to promote its welfare as far as in his power, it is a shamefu]
and detestable crime to injure that very country. He who becomes
guilty of it, violates his most sacred engagements, and sinks into base
ingratitude: he dishoners himself by the blackest perfidy, since he abuses
the confidence of his fellow citizens, and treats as enemies those who
had a'right to expect his assistance and services. = We see traitors to
their country only among those men who are solely sensible to base in.
terest, who only seek their own immediate advantage, and whose hearts
are incapable of every sentiment of affection for others. - “They are,
therefore, justly detested by mankind in general, as the most infamous of
all villains. : . ,

§ 124. On the contrary, those generous citizens are loaded with hon-
our and praise, who, not content with- barely avoiding a failure in duty
1o their country, make noble efforts in her favour, and are capable of
making her the greatest sacrifices(51). Thenames of Brutus, Curtius,and
the two Deciiy will live as long as that of Rome. 'The Swiss will never
forget Arnold de Winkelrid, that hero, whose exploit would have deserv-
ed to be transmitted to posterity by the pen of a Livy. He truly de-
voted his life for his country’s sake: but he devoted it as a general, as
an undaunted warrior, not as a superstitious visionary. That nobleman,
who was of the country of Underwald, seeing, at the battle of Sempach,
that his countrymen could not break through the Austrians, because the
latter, armed cap-a-pie, had dismounted, and, forming a close battal-
ion presented a front covered with steel, and bristling with pikes and
lances,—formed the generous design of sacrificing himself for his coun-
try. ¢ My friends,” said he to the Swiss, who began 1o be dispirited,
¢ I will this day give my life to procure you thevictory: I only recommend
to you my family: follow me, and act in consequence of what you see
me do.” At these words he ranged them in that.form which the Ro-
mans called cuneus, and placing himself in the point of the triangle,
marched to the centre of the enemy; when, embracing between his arms
as many of the enemy’s pikes as he could compass, he threw himself to
the ground, thus opening for his followers a passage to penetrate into
the midst of this thick batialion. The Austrians, ounce broken, were

conquered, as the weight of their armour then became fatal to them, and
the Swiss obtained a complete victory*.

‘Duke of Austria perished, with two thousand
«of his forces, in which number were six hun-

(051) See observations, post, § 190, p. 92.

* 'This affair happened in the year 1386,
The Auvstrian army consisted of four thous.

and chosen men, among whom were a great’

number of princes, counts, and nobility of

distinguished rank, all armed from head to

foot. ~The Swiss were no more than thirteen

bundred men, ill armed. In this battle the
[*35]

dred and seventy-sit noblemen of the first
families in Germany. History of the Hel-
velic Confederacy by de WATTEVILLE
Vol. I p. 183 —TcHup1,—~ETTERLIN.~
ScHoDELER.—RmEEMAN.—[Sea the na-
tional consequences of this valour, stated
post, § 190, pp. 92-3.] ’ .
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CHAP.
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OF PIETY AND RELIGION. .

§ 125. Of piety. i

§ 126. It ought to be attended with know-
ledge. C
- § 127, Of religion mte_rnal and external.

§ 128. Rights of individuals.

Liberty of conscience. .
‘§ 129. Public establishment of religion.
Duties and rights of the nation.

§ 130. When there is as yet no established
religion. ‘ .

§ 131. When there is an established reli-

jon. » :
' § 132. Duties and rights of the sovereign
with regard to religion. ‘

§ 133, Where there is an established reli-

on, o
& § 134, Objects of his care, and the means
he ought to employ.

§ 135, Of toleration.

§ 136. What the prince ought to do when
the nation is resolved to change its religion. ,

§ 137. Difference of religion does not de-
prive a prince of his crown.

§ 133, Duties and rights of the sovereign
reconeiled with those of the subject.

§ 139, The sovereign ought to have the in-
speetion of the affuirs of religion, and autho-
nty over those who teach it.

- § 140. He ought to prevent the abuse of
the received religion.

§ 141, The sovereign’s authority over the

ministers of religion.
_§ 142. Nature of this authority.
§ 143. Rule to be observed with respect to
ecclesiastics. Cot
§ 144, Recapitulation of the reasons which
establish the sovereign’s rights in matters of
religion. ‘
Authorities and examples.
§ 145. Pernicious consequences of the con-
trary opinion. )
§ 146. The abuses particularized.
1. The power of the popes.
§ 147. 2. Important employments confer-
red by a foreign power,
§ 148. 3. Powerful subjects dependent on
a foreign court, -
§ 149. 4. The celibacy of the priests.
Convents.
§ 150. 5. Enormous pretensions of the
clergy. Pre-eminence. o
§ 151. 6. Independence. Immunities.
§ 152. 7. Immunity of church possessions.
§ 153. 8. Excommunication of men in of-

54. 9. And of sovereigns themselves.
55. - 10. The clergy drawing every
thing to themselves, and disturbing the order
of justice. . o
§ 156. 11. Money drawn to Rome.
§ 157. 12. Laws and customs contrary to
the welfare of states. :

§ 125. PieTy and religion bave an essential influence on the happi-

ness of a nation, and, from their importance, deserve a particular chap-
tet. Nothing is so proper as piety to strengthen virtue, and give it its
due extent. By the word Piety, I mean a disposition of soul that leads
us to direct all our actions towards the Deity, and to endeavour to
please him in every thing we do. 'To the practice of this virtue all man-
kind are indispensably obliged: it is the purest source of their felicity;
and those who unite in civil society are under still greater obligations to
practise it. A nation ought then to be pious. The superiors intrusted
with the public affuirs should constantly endeavour”to deserve the ap-
probation of their divine master: and ‘whatever they do in the name
of the state, ought to be regulated by this grand view. The care
of forming pious dispositions in all the people should be constantly one
of the principal objects of their vigilance, and from this the state will
derive very great advantages. = A serious attention to merit in all our
actions, the approbation of an infinitely wise Being, cannot fail of pro-
ducing excellent citizens. Enlightened piety iu the people is the firmest
support of a lawful authority; and, in the sovereign’s heart, it is the
Pledge’of the people’s safety, and excites their confidence.” Ye lords.
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of the earth, who acknowledge no superior here below, what security
can we have for the purity of your intentions, if we do not conceive you
to be deeply impressed with respect for the common Father and Lord
of men, and animated with a desire to please him?

§ 126. We have already insinuated that piety ought to be attended
with knowledge. In vain would we propose to please God, if we know
not the means of doing it. But what a deluge of evils arises, when
men, heated by so powerful a motive, are prompted to take *methods
that are equally false and pernicious! A blind piety only produces su-
persititious bigots, fanatics, and persecutors, a thousand times more
dangerous and destructive to society than libertines are. There have
appeared barbarous tyrants who have talked of nothing but the glory of
God, while they crushed the people, and trampled under foot the most
sacred Jaws of nature. It'was from a refinement of piety, that the ana-
baptists of the sixteenth century refused all obedience to the powers of
the earth. James Clement and Ravaillac*, those execrable parri-
cides, thought themselves animated by the most sublime devotion.

§ 127. Religion consists in the doctrines concerning the Xeity and
the things of another life, and in the worship appointed to the honour of
the supreme Being. So far as it is seated in the heart, it is an affair of
the conscience, in which every one ought to be directed by his own un-
derstanding: but so far as it is external and publicly established, it is an
affair of state. ' . ,

§ 128. Every man is obligedto endeavour to obtain just ideas of God, to
know his laws, his views with respect to his creatures, and the end for
which they were created. Man doubtless owes the most pure love, the
most profound respect to his Creator; and to keep alive these disposi-
tions, and act in consequence of them, he should honour God in all his
actions, and shew, by the most suitable means, the sentiments that fill his
mind.  This short explanation is sufficient to prove that man is essen-
tially and necessarily free to make use of his own choice in matters of
religion. His belief is not to be commanded; and what kind of worship
must that be which is produced by force! Worship consists in certain
actions performed with an immediate view of the honour of God; there
can then be no worship proper for any man, which he does not believe
suitable to that end. The obligation of sincerely endeavouring to know
God, of serving him, and adoring him from the bottom of the heart, being
imposed on man by his very nature,—it is impossible that, by his en-
gagements with soclety, he should have exonerated himself from that du-
ty, or deprived himself of the liberty which is absolutely necessary for
the performance of it. It must then be concluded, that liberty of con-
science is a natural and inviolable right. Tt is a disgrace of human na-
ture, that a truth of this kind should stand in need of proof. :

§ 129. But we should take care not to extend this liberty beyond its
just bounds. ) In religious affairs.a citizen has only a right to be free
from compulsion, but can by no means claim that of openly doing what

* The former assassinated Henry III. of France; the latter murdered his successor,
Henry 1V. . .
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) :

#he pleases, without regard to the consequences itmay produceon socie-
ty(52). The establishment of religion by law, and its public exercise,
are matters of state, and are necessarily under the jurisdiction of the po-
litical authority. If all ien are bound to serve God, the entire nation
in her national capacity, is doubtless obliged to serve and honour him
(Prelim. § 5). And as this important duty is to be discharged by the
nation in whatever manner she judges best,—to the nation it belongs to
determine what religion she will follow, and what public worship she
thinks proper to establish. :
~ §130. 1f there be as yet no religion established by public authority,
the nation ought to use the utmost care, in order to know and establish
the best. T'hat which shall have the approbation of the majority shall
be ‘received, and publicly established by law; by which means it will be-
come the religion of the state. But if a considerable part of the nation
is obstinately bent upon following another, it is asked—What does the
law of nations require in such a case? - Let us first remember that liber-
ty of conscience is a natural right, and that there must be no constraint
in this respect. There remain then but two methods to take,—either to
permit this party of the citizens to exercise the religion they choose to
profess,—or to separate them from the society,—leaving them their prop+
- erty, and their share of the country that belonged to the nation in com-
mon,~—and thus to form two new states instead of one. - The latter meth-
od appears by no means proper: it would weaken the nation, and thus
would be inconsistent with that regard which she owes to her own pre-
servation. It is therefore of more advantage to adopt the former meth-
od, and thus to establish two religions in the state. * Butif these religions
are too incompatible; if there be reason to fear that they will produce
divisions among the citizens, and disorder in public affairs, there is a
third method, a wise medium between the two former, of which the Swiss
have furnished examples. The cantons of Glaris and Appenzel were,
in the sixteenth century, each divided into two parts: the one preserved
the Romish religion, and the other embraced the reformation; each part
has a distinct government of its own for domestic affairs; but on foreign
affairs they unite, and form but one and the same republic, one and the
same canton. . i Co ‘

Finally, if the number af citizens who would profess a different religion
from; that established by the nation be inconsiderable; and if, for good
and Just reasons, ‘it be thought improper to allow the exercise of several
religions in the state—those ¢itizens have a right to sell their lands, to
retire with their families, and take all their property with them. For
their engagements to society, and their submission to the public authori-
ty, can never oblige them to violate their consciences. If the society
vill not allow me to do that to which | think myself bound by an indis-
Pensable obligation, it is obliged to allow me permission to depart.

——————

LY

(52) Without respect to these in England, an indictable misdemeanor at common Jaw.
E“d punishments for the violation, see 4 Bla.. Rer v. Wauddington, 1 Barn. & Cres. 26.
;-om. 41 to 66. Blasphemy, or a libel, stat- And as to modern regulation, se¢ 4 Bla. Com.
Ing our Savxour.to have been an impostor, 443.—C.
tud a murderer in principal, and a fanatic, is

16 .
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- § 131. When the choice of a religion is already made, and. there js
one established by law, that nation ought to protect and support that re.
ligion, and preserve it as an establishment of the greatest importance,
without, however, blindly rejecting the changes that *may be proposed to
render it more pure and useful: for we ought, in all things, to aim
perfection (§ 21). DBut as all innovations, in this case, are full of dap-
ger, and can seldom be produced  without disturbances, they ought not
to be attempted . upon slight grounds, without necessity or very impor-
tant reasons. It solely belongs to the society, the state, the entire na-
tion, to determine the necessity or propriety of those changes;.and no
private individual has a right to attempt them hy . his own authority, nor
consequently to preach to the people any new doctrine. Let him offer
his sentiments to the conductors of the nation, and submit to the orders
he receives from them. - . -

But if a new religion spreads and becomes fixed in the minds of the
people, as it commonly happens, independently of the public authority,
and without any deliberation in common, it will be then necessary 1o
adopt the mode of reasoning we followed in the preceding section on the
case of choosing a religion; to pay attention to the number of those who
follow the new opinions—to remember that no earthly power has author-
ity over the consciences of men,—and to unite the maxims of sound pol-
icy with those of justice acd equity. . -

.. §132. We have thus given a brief compendium of the duties and
rights of a nation with regard to religion, . Let us now come to those of
the sovereign. - These cannot be exactly the same as those of the na-
tion which the sovereign represents. The nature of the subject opposes
it; for in religion nobody ean give up his liberty. - To give a clear and
distinct view of those rights and duties of the prince, and to establish
them on a solid basis, it is necessary bere to refer to the distinction we
have made in the two preceding sections: if there is question of estab-
lishing a religion in a state that has not . yet received - one, the sovereign
may doubtless favour that which to him appears, the true or the best re-
ligion,—may have it announced to the people, and, by mild and suitable
means, endeavour to establish it:—he is even bound to do this, because
he is obliged to attend to every thing that concerns the happiness of the
nation. . But in this he has. no right to use authority and constraint.
Since there was no religion established in the society when he received
his authority, the people gave him no power in this respect; the support
of the laws relating to religion is no part of his office, and does not be-
long to the authority with which they intrusted him. Numa. was the
fqunder,oft.he religion of the ancient Romans: but he persuaded the peo-
ple to receive it. _If he had been able to command in that jnstance, be
would not have had recourse to the revelations of the nymph Egeria.
Tl}opgh the sovereign cannot exert any authority in order to establish a
religion w‘here there is none, he is authorized, and even . obliged, to ew-
: p}qy all his power to hinder the introduction of one which he judges per-

nicious to'morality and dangerous to the state. For he ought to preserve
his people from *every thing that may be injurious to them; and so far is
a new doctrine from being an exception to this rule, that it is one of it

mo[s: gsmjpcix;tggg objects. We. shall see, in the following sections, what
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, ‘
nre the duties and rights of the prince in regard to the religion publicly

established. ) ’ o ' '
133. The prince, or the conductor, to whom the nation has intrust-
ed the care of the government, and the exercise "of the sovereign power,
is obliged to watch over the preservation of the regeived religiox}, the
worship established by law; and has a right to restrain those who attempt
to destroy or disturb it.  But to acquit himself pf this duty in a manner
'equally just and wise, he ought never to lose sight of the character in
which be is called to act, and the reason of his being invested with it.
“Religion is of extreme importance t6 the peace and welfare of society;
and the prince is obliged to have an eye to every thing in which the state
is interested. ~ This is all that calls him to interfere in religion, or to pro-
tectand defend it. ' It is therefore upon this footing only that he can in-
terfere; consequently he ought to exert his authority against those alone
whose conduct in religious matters is prejudicial or dangerous to the state;
but he must not extend it to pretended crimes against God, the punish--
ment of which exclusively belongs to the Sovereign Judge, the searcher
of hearts. - Lt us remember that religion is no farther an affair of state,
than as it is exterior and publicly established: that of the heart can only
depend on the conscience. The prince has no right to punish any per-
sons but those that disturh society; and it would be very unjust in him to
inflict pains and penalties on-any person whatsoever for his private opin-
ions,’ when that person neither takes pains to divulge them, nor to obtain
followers. "It is aprinciple of fanaticism, a scource of evils; and of the
most notorious injustice, to imagine that frail mortals ought to take up the
cause of God, maintain his glory by acts of violence, and avenge him on
bis enemies.  Let us only give to sovereigns, said a great statesman and
an excellent citizeri*—let us give them, for the common advantage, the
power of punishing whatever is injurious to charity in society. ' It apper-
tawns not fo human “justice to become the avenger of what concerns the
"cause of God.t Cicero, who was as able and as great in state affairs as
in philosophy and eloquence, thought like the Duke of Sully. In the
aws he proposes relating to religion, be says, on the subject of pieiy
and interior religion, ¢ if any one transgresses, God will avenge it;” but
he declares the crime capital that should be committed against the reli-
gious ceremonies established for public affairs, and in' which “the whole
state 1s concerned. *T'he wise Romans were very far from persecuting
a man for his creed; they only required that people should not disturb
the public order: : : 2 ‘ ‘ :
~ § 184. The creeds or opinions of individuals, their sentiments with
respect to the Deity,—in a word, interior religion—should, like piety,
¢ the object of the prince’s attention: he should neglect no means of en-
abllgg his subjects to discover the truth, and of spiring them with good
Seatiments; but he should employ for this purpose only mild and pater-

* The Duke de Sully; see his Memoirs di-~ Book L ¢. 73. o
%gfged by M. de PEcluse, vol, v. PP- 185, 1 Qui secus faxit, Deus ipse vindex erit

1‘1')» s T e ". Qui non paruerit, capitale estow—
eorum 3yurie diis enre.—~Tucil Aun. De Legib. Lib. IL i ]
[*60] .
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nal methods®. "Here he cannot command (_§128). It is in external re.
ligion and its public exercise that his authority may be employed.  His
task is to preserve it, and to prevent the disorders and troubles it ma
occasion. 'To preserve religion, he ought to maintain it in the purity of
its institution, to take care that it be faithfully observed in all its public
acts and ceremonies, and punish those who dare to attack it openly. - But
he can require nothing by force except silence, and ought never to oblige
any person to bear a part in external ceremonies:—by constraint, he
would only produce disturbances or hypocrisy.

" A diversity of opinions and worship has often produced disorders and’
fatal dissensions in a state: and for this reason, many will allow but one
and the same religion. A prudent and equitable sovereign will, in par-
ticular conjunctures, see whether it be proper to tolerate or: forbid - the
exercise of several different kinds of worship. , .

§ 135. But, in general, we may boldly affirm that the most certain
and equitable means of preventing the disorders that may be occasion-
ed by difference of religion, is an universal toleration(53) of all religions
which contain no tenets that are dangerous either to morality or to the
state. Let interested priests declaim ! they would not trample under
foot the laws of humanity, and those of God himself, to make their doc-
trine triumph, if it were not the foundation on which are erected- their
opulence, luxury and power. Do but crush the spirit of persecution,—
“punish severely whoever shall dare to disturb others on account of their
creed, and you will see all sects living in peace in their common coun-
try, and ambitious of producing good citizens. Holland, and the states
of the King of Prussia, furnish a proof of this: Calvinists, Lutherans,
Catholics, Pietists, Socinians, Jews, all live there in peace, because
they are equally protected by the sovereign; and none are punished, but
the disturbers of the tranquillity of others. " -

§ 136. If, in spite of the prince’s care to preserve the established relig-
ion, the entire nation, or the greater part of it, should be disgusted with it,
and desire to Lave it changed, the sovereign cannot do violence to his
people, nor constrain them in an affair of this nature. The public reli-
gion was established for the safety and advantage of the nation: and, be-
sides its proving inefficacious when it ceases to influence the heart, the so-
vereign has here no other authority than that which results from the trust
reposed in him by the people, and they have only committed to him

that of protecting whatever religion they think proper to profess.

§ 137. But at the same time it is very just that the prince should have
the liberty

1 y of continuing in the profession of his own religion, without losing
his crown.  Provided that he protect the religion of the state that is all
that can be required of him. In general, a difference of religion can ne-
ver make any prince forfeit his claims to the sovereignty, unless a funda-
meantal law ordain it otherwise. The ipagan Romans did not ceuse t0

. ..
. *Quas (rehglones). nonmetu, sed ea con- pher give to Christians! . '
Jjunctione qua est homini cum Deo, conser-

; (53) Bee the modern enactments, 4 Bla.
vandas puto,” Cicero de Legib, Lib. 1. C ; i tes—
What a fing lesson does this vpngn philoso- Com. 440, 448; 14 52" o the- o
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obey Constantine, when he embracpd Cbrislianity; not did the Christians
revolt from Julian, after he had quitted it.* T

.§138. We have established liberty of conscience for individuals(§ 128).
However, we have also shewn that the sovereign has a right, and is even
vader an obligation to protect and support the religion of the state, and
pot suffer any person to attempt to corrupt or destroy it,—that he may
even, according to circumstances, permit only one kind of public wor-
ship throughout the whole country. Let us. reconcile those different
duties and rights, between which 1t may be thought that there is some
contradiction:—let us, if possible, omit no material argument on sa imn-
portant and delicate a subject. . ‘

If the sovereign will allow the public exercises of only one and the
same religion, let him oblige nobody to do any thing contrary to his
conscience ;:let no ‘subject be forced to bear a part in worship which
he disapproves, or to- profess a. religion which he believes to be false;
but let the subject on his part rest content with avoiding the guilt of
a shameful hypocrisy; let him, according to the light of his own know-
ledge, serve (God in private and in his own house—persuaded that prov-
idence does not call upon hin for public worship, since it has placed
him in such circumstances that he cannot perform it without creating
disturbances in the state. God would have us obey our sovereign, and
avoid every thing that may be. pernicious to society. These are immu-
table precepts of the law of nature: the precept that enjoins public wor-
ship is conditional, and dependent on the effects which that worship may
produce. Interior worship is necessary in its own nature; and. we ought
to confine ourselves to it, mn all cases in which it is most convenient.
Public worship is appointed for the edification of men in glorifying God:
but it counteracts that end, and ceases to be laudable, on those occasions
when it only produces disturbances, and *gives offence. If any one be-
lieves it absolutely necessary, let him quit